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Today, an individual can purchase a policy from an insurance company to protect themselves from financial losses resulting from a number of perils.  Upon purchasing a policy from an insurance carrier, an individual or business is protected by the insurance agency, which assumes the risk of the insured (Bureau 1).  In order for the carrier to compensate the insured for a loss, they use the money received in the form of premiums paid by every policyholder to pay off claims (Consumer Reports 2).  Insurance companies provide policies for a variety of different forms of insurance, including (but not limited to) life insurance, health and medical insurance, property insurance, automobile insurance, and liability insurance (Bureau 2).  Often, automobile and property insurance help to compensate the insured against injuries occurred or damage done to their property and also to protect the insured from responsibilities for injuries or damages to another party (Bureau 2).  


In the case of automobile insurance, the carrier is responsible for reimbursing the insured after an accident has occurred.  This reimbursement is usually the dollar amount required in order for an auto repair shop to fix the damages done to the claimant’s car or if the cost of repair is greater than the amount for which the car could be sold previous to the accident (Consumer reports 1).  However, because of the fact that few consumers have any knowledge in the area of auto repair, policyholders are often mislead about the cost and quality of repair (Brokaw 1).  The consumers and insurers are therefore caught in a very interesting limbo, in which the consumer wants the highest quality of repair, and the insurer pays the bill and expects to pay as little as possible (Brokaw 1).  The auto body shop is in the position of balancing the desires of the two different positions, and because of programs established by the insurance companies in the early 1990s, which are designed to influence repair shops to minimize repair costs, the consumer’s hope for the highest quality of repair is often neglected (Brokaw 2).  These programs encourage the use of imitation parts, cheap labor, and other concessions by the body shop in order for the cost of repair to be as low as possible in return for the promise of business referrals (Brokaw 5).  These programs are destroying the standards for quality collision repair, removing free choice from consumers, destroying free enterprise, and compromising the car owners’ safety.


The average consumer is so infrequently involved in accidents, that when it comes time to fix the damages done to their car, they do not have a specific repair facility in mind (Eversman).  Because of this, the claimant typically discusses the situation with their insurer, and the result is often a recommendation by the insurer to take their business to a body shop involved in their Direct Repair Program, or DRP (Eversman).  An insurance company’s DRP works much the same as a Preferred Provider Organization in that the DRP is an automobile insurer’s group of preferred repair shops.  An auto body shop that is part of an insurer’s DRP has a special arrangement with that insurer.  This arrangement is initiated by the insurer and spells out the obligations of the body shop to adhere to specific regulations set forth by the insurer, but do not specify any obligations of that party (Eversman).  Typical provisions made by repair shops under this agreement include that the repair shop write estimates with generic or salvage parts as opposed to Original Equipment Manufacture (OEM) parts, that the repair shop mask the cost difference from the customer, and that the repair shop, not the insurer, accept full liability for the work (Eversman).  


Upon nursing these requests, the agreement stipulates no obligations on behalf of the insurer to allow the body shop to advertise their affiliation with the agency or the agreement between the two parties (Eversman).  In fact, in the case of State Farm's Service First Agreement, is repairers are prohibited from using either State Farm's name or its Service First designation without "express written permission from State Farm" . . . which must be "in the form of a Licensing Agreement, to be executed separately from this Agreement" (State Farm Service First Agreement, paragraph 9).  So, with apparently no benefits and a list of obligations and liabilities for the repair shop, it seems illogical for one to wish to become part of one of these programs.  Shops agree to become part of these programs simply because upon doing so, the insurer becomes a constant source of referrals, leading to more business and therefore more profit (Eversman).  Now, because of this, there are benefits for the body shop in the form of increased revenue and the insurer spends less money per repair while being protected from liability.  The only party not included in this is the insured, the customer who expects their car to be exactly the same as it was before the damage occurred (Eversman).  Therein lays the rub.


Upon consulting their insurer or the insurer of the person who caused the damage to their car, the customer is “steered” into taking their business to a DRP shop based on a “guarantee” from the insurer given to repairs done by DRP shops and not given to independent shops (Eversman).  This “guarantee”, under the DRP agreements, mandates that the repair shop perform all repairs in a workmanlike manner, which is a simple reiteration of State Common Law that is required of all repair shops, regardless of whether they are independent or part of a DRP (Eversman).  So because of this, the insurer is able to affectively “steer” the claimant into taking business to a shop that will use aftermarket parts, minimize labor, and hide this information from the claimant.  Despite this information, it still seems to be a fairly good exchange for the consumer.  They do have the benefit of saving money on the repair by going to a shop that is preferred by their insurer, their car is usually fixed in a more timely fashion than if an independent shop were chosen, and the “guarantee” given by a DRP shop, as insignificant as it may be, provides a sense of security from faulty repairs (Consumer Reports 3).  It is for this reason that insurers exploit the ignorance of the common consumer. More on that later. 


This process of “steering” is not a new concept.  In 1963, then U.S. Attorney General Robert Kennedy filed suit against members of the property and casualty insurance industry on the basis that they were in violation of their antitrust exemption by steering repair business away from non preferred repair facilities (Insurance Advocate 1).  A consent decree resolved the matter and prohibited insurance companies from practicing steering in the future (Insurance Advocate 1).  It is obvious that upon establishing DRPs, insurance companies are in direct violation of this decree.  For the past 20 years, the auto insurance industry has ignored this law, and continued to practice steering despite its obvious illegality.


The main component of the DRP agreement is the promise by the body shop to use aftermarket or salvage parts as opposed to Original Equipment Manufacture (OEM) parts.  Insurance companies promote the use of aftermarket parts by stating that they are of “like kind and quality” as OEM parts (Consumer Reports 4).  This is not the case.  Aftermarket parts are generic imitation parts meant to offer a cheaper alternative to any OEM part, ranging from spark plugs to batteries, filters, and body parts like hoods, fenders, bumpers, and so on (Consumer Reports 3).  These aftermarket parts do create competition in the replacement parts business, and therefore affectively lower the cost of OEM parts, but these parts are usually in no way of like kind and quality (Eversman).  In 1987, the Certified Automotive Parts Association (CAPA) was created by the insurance industry in an effort to regulate the aftermarket parts industry and ensure the quality of these parts (Consumer Reports 3).  To date, the CAPA covers only a small percentage of aftermarket parts used by repair shops, and despite their “standards” that specify a level of quality that is equivalent to that of OEM parts, they are invariably inferior to OEM parts (Consumer Reports 3).  

In 1999, Consumer Reports executed a head to head comparison between several OEM parts and their aftermarket applications.  Keep in mind that the aftermarket parts used in the comparison were CAPA certified, meaning that they were of the highest quality parts in the aftermarket, and also that the CAPA’s statement about the parts they certify is that they are of “like kind and quality” and are considered to be equivalent alternatives to OEM parts (Consumer Reports 4).  In the study, they compared the two most commonly replaced body parts, bumpers and fenders, for fit, weight, rust resistance, and also tested the bumpers in a low speed crash simulation (Consumer Reports 3,4).  Consumer Reports chose a 1993 Ford Taurus and a 1993 Honda Accord due to the fact that they are both top selling cars with long running production of relatively unchanged body panels (Consumer Reports 3).  The fenders were tested first for fit.  Three OEM and six CAPA left fenders were mounted on each subject car.  Two of the three OEM Taurus fenders fit nicely with no modifications, while the third did not fit quite as well, but all six of the CAPA fenders had significant fit and spacing problems, with one needing substantial modification to even fit the contour of the body.  All three Accord OEM fenders and three CAPA fenders fit well, but the other three CAPA fenders had problems similar to that of the Taurus (Consumer Reports 6).  After an industry standard 168 hour cyclic salt-spray test on a grid of bare metal, both the Accord and Taurus CAPA fenders showed extensive red rust, while the OEM Ford fender showed only mild white corrosion; the Honda OEM, nearly none (Consumer Reports 6,7).  A hydraulic ram performed the CR standard low speed crash tests for new cars on the OEM and aftermarket bumpers.  Damages for the OEM bumpers ranged from an estimated $235 repair for the Ford bumper, and $576 to replace the damaged Honda bumper, and although these figures may seem extremely high, they are minimal in comparison to the $1,350 and $1,797 in repair cost (using OEM parts) resulting from the same test on aftermarket Taurus and Accord bumpers respectively (Consumer Reports 7).  The outrageous damage assessment resulting from the aftermarket test is due to the lack of structural support of the imitation parts; that is, 12 of the 17 imitation bumpers shattered upon receiving the blow from the ram, causing additional damage to headlights, the air conditioning condenser, and in some cases, the radiator (Consumer Reports 7). 

 There is then the debate of quality vs. price.  A customer, knowing the aftermarket parts are not of equal quality, may still request the body shop to use them in order to save money; usually in the case that they, not an insurance company, are paying for the repairs.  This is an example of justified aftermarket parts use because it is the customer, not an insurer, who elects to use these parts, and is therefore a perfect example of free choice on behalf of the customer (Brokaw 4).  

There has also been another (much more grave) issue that has recently been raised in the aftermarket vs. OEM parts debate relating the safety of imitation parts.  A government study was conducted in January of 2001 in an attempt to analyze the safety of aftermarket parts and evaluate the ability of the National Highway Traffic Safety Administration (NHTSA) to identify and remove from the market parts proven to be defective (“United States” 6).  The research included an assessment of five previously conducted studies; one study by Ford and the same Consumer Reports study used as a reference for this paper both concluded that aftermarket parts are generally of poorer quality, fit improperly, rust more quickly, may compromise safety, and that they are overall inferior to OEM parts (“United States” 6).  The other three studies were conducted by insurance companies and related associations, and, to no surprise, concluded that these parts do not influence vehicle safety (“United States” 7).  The study went on to state that the NHTSA is extremely limited in its ability to identify and remove from the market unsafe aftermarket parts.  This is due in large part to the fact that the NHTSA relies heavily on a database of complaints from consumers to identify the possibility that a product may be unsafe (“United States” 7).  This method of identifying trends in defects is exceptionally inefficient and unreliable, because as it has already been made painfully obvious, the consumer does not have the knowledge to distinguish between aftermarket and OEM parts when filing a complaint (“United States” 8).  Until this problem is resolved, aftermarket parts will remain relatively unregulated and the safety of these products will remain in question.

So, given the fact that insurers and their DRP repair facility’s engage in a relationship (to which the consumer is largely blind) whose purpose is to the benefit of the insurer, and to the detriment of the consumer, one must wonder why the ethics of insurance companies and moreso the legality of the agreements, have not been contested.  Against all odds, a small sect of the automobile collision repair industry has taken action to educate consumers and play the role of David fighting the insurance industry Goliath.  This portion of the industry is represented almost entirely by owners of independent body shops, that is, those repair facilities that choose not to put the interests of insurers above the rights of the consumer (Brokaw 2).  The Coalition for Collision Repair Equality (CCRE) is leading the force for this cause (Kajganic 1).  The goal of the CCRE is to defend the right of independent body shops to conduct business with customers without the influence of insurers and increase consumer awareness of their rights in all aspects of an automobile repair situation (theCCRE.com).  Dennis Howard, former adjuster for Allstate Insurance and self-proclaimed professor of “Screw the Body Shop 101,” is now the executive director of CCRE (Kajganic 1).  In an interview with BodyShop Business, Howard describes his experiences before becoming an advocate for independent body shop rights, “When I first started to work at Allstate, I was naïve about the insurance claim business.  I bought into the insurance industry propaganda 100%” (Kajganic 1).  This propaganda that Howard describes is exactly what insurers force upon their policyholders in order to solidify the idea that a DRP shop will perform repairs to their car to higher quality than that of a non DRP shop (Eversman).  Howard’s testimony as a former employee of several insurance companies illustrates the extent to which insurance companies are willing to go act in order to suppress the rights of the consumer to have their car properly repaired by a non DRP affiliated repair shop.  

Policyholders and claimants are easily manipulated by insurers when promised a guarantee on repairs done at a preferred shop or presented with negative information about independent shops.  This allows them to exert an extensive amount of control over an industry with which their only involvement should be reimbursing a claimant or insured for damages to their property (Automotive 1).  Instead, insurers steer their policyholders and claimants away from independent shops (who have the consumers’ best interests at heart), which ultimately diminishes their customer base and thereby creates a measurable financial impact on the business (Automotive 1).  This is considered Tortious Interference and is obviously illegal and often overlooked; until a recent snowball affect of lawsuits against major insurance agencies filed by independent body shops (Automotive 1).  As more body shops file this type of lawsuit, more pressure is put on insurers to change their policies, and significant victories over big name insurance companies for which plaintiffs are being awarded millions and even billions of dollars increases media exposure (Automotive 2).  

Big brother’s  Postscript:

For their specific benefit and to the detriment of the consumer, the insurance industry has, over time, fostered a means by which to systematically deny contractual promises to insureds and fair payment to claimants for whom their insureds have created losses.

With regard to automotive collision repair, a contract of repair is established between the vehicle owner and the repairer as a matter of course, as recognized by law and as mandated by law in most states. The repairer, as a contracted expert is contractually and legally bound to exercise "due care" in their treatment of the consumer and the consumer's property. When a consumer contracts with a repairer to perform repairs, it is presumed by the consumer that the repairer will estimate repair costs, plan 
the repair and will execute complete and proper repairs to the best of their expert opinion and ability. When the repairer and a third party (insurer) which is outside of the primary contract  (the contract of repair) establish an agreement or contract by which the interests of the primary party to the contract of repair (vehicle owner) is compromised, the repairer
and the third party to the contract (insurer) have committed a fraud against the consumer.
If the agreement or contract between the repairer and the third party is "in force"

before the consumer contracts with the repairer, or during the course of repair, especially

if the existence and or details of the limitations of that contract or agreement are concealed from the consumer, the repairer and the third party (insurer) have engaged in not only consumer fraud but a conspiracy to commit consumer fraud.

The independent repairer cognizant of their legally mandated duty to the consumer of their services, are caught in a trick bag, since they refuse to abate their duty to the consumer, they are systematically discriminated against by insurers.  Insurers and their vast legal and advertising coffers drive business to shops who are "obligated" to them by agreement or contract to fraudulently compromise the interests of consumers. As a matter of  practice and with "holding down the costs of premiums” as their mantra, insurers tortiously interfere in established contracts of repair and tortiously dissuade prospective consumers from availing themselves of the services of shops who act according to their legal duty to the consumer and perform their services in full accordance with established consumer protection statutes.

As each state’s chief advocate for the consumer, with standard consumer fraud statutes firmly in hand, it is time for each State's Attorney General to determine the legality of  these agreements and contracts and how they bear upon the consumer.
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