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EINDINGS OF FACTS, RULINGS Of LAW AND FINAL JUDGMENT

In this action, the plaintiff John Gurman seeks to recover monies from the defendants Center
Autc Body (“Center”} and Liberty Mutual Insurance Company (“Liherty™) arising et of property
damage to Gurman’s vehicle. After trial, and based on all of the credible evidence ard the reasonable
inferences that L may draw trom that evidence, [ make the following findings of vacr and rulings of
faw.

Gurman's vehicle, a 1995 Jeep Cherokee, while parked, was stuck and damaged by another
vehicle on or about July 17 1998, At the time of the accident, the vehicle was covered by insurance
issued by Liberty. Gurman promptly reported the aceideni to Liberty and filed a claim under his
collision policy. Liberty had the duty to cover the cost of restoring the vehicle to 'ts condition prior
to the accident.

After the accident, the vehicle was towed to Center Center was on a list of repair faciiities
approved by Liberty. On or about July 22, 1998, the vehicle was appraised by Tiberty  The cost of
repairs was appraised at 2, 446,31, In its appraisal of the damage 1o the vehicle, Liberty itemized
the repairs and parts for which Liberty would pay. Inits appraisal, Liberty specified the use ¢f Non-
Original Equipment Manufacturer’s parts (“non-QEM” or “aftermarket” partst  The afrermarkst
parts specified in Liberty’s appraisal included a front bumper mounting bracket. a front bumper. a
front end panel, a door headlamp, a parking lamp assembly and a front fender Based on tha
appraisal, Liberty issued a check payable to Gurman in the amount ot $1.046.31, reflecting the $5C0
deductible in Gurman's policy.



After the initial appraisal was completed, Center dismartled the vehicle to make repairs At
that time, Center discovered a need to make repairs beyond those otiginally spacified in the initial
appraisal. On August 6, 1998, Center ordered the aftermarker paris specified by Liberty and
requested an additional supplement to the iritial appraisal. ‘That appraisal was performed by Hotly
King, an appraiser for Liberty Mutual. A second supplement apprasal wag peformed by Libany
Mutual.

Some of the parts that were authorized by Liberty and used by Center were defective. The
work as performed by Center was also not done in s proper mannet. As a result, the vehicle was not
properly repaired. Both Liberty and Center were aware that the repairs were nol properiy done.

The plaintiff was informed by Center that there was a probiem with the repairs  In the view
of Center, the impraper repairs were caused by the Liberty's requirement to use aftermarket parts,
The plaintiff told Centar 10 deal with Liberty,

. During the period of mid- August, Center finished the repair of the vehicle with the non-OEM
parts specified by Liberty. At the time the repairs were completed, Center discovered that when the
Jeep insignia was mounted, the insignia did not properly match with the pre-drilled hoies on the
header panel leaving the holes exposed to plain view. In addition, the bumper which was installed
contained pre-drilled holes for fog lamps. The plaintiff's vehicle did not have fog lamps. Lastly, the
right fender and the front grill did non fit as well as the originally manufactured Jeep fender and grill
Center informed Liberty of these deficiencies and the reasons for the deficiencies

On or about September 25, 1998, Liberty seni a lotrer 1o Garman i which it stated

“1 wouid have to agree with [Center]'s findings that the quahty replacement front bumper,
header panel, left fender and left park lamp all have defects wiich make them unusable on your
particular vehicle.”

On August 27, 1998, the plaintiff sent a demand letter pursuant to MG, L., ¢h. 934 1o Center
and Liberty, In his letter, the plaintiff demanded that [his) Jeep be repaired properly, with Liberty
Mutual ard Center Aute Body bearing the cost of said repair of, in the alternative, that [he] be
slfowed to have his vehicie repaired at the shop of his choice, with Liberty Mutuzl and Center Auto
Body kearing the cost.

Te cate, the plaintiff's vehicle remains unrepaired. The cost 1o properly repair the pizinufi's
vehicle is §1.491.10.

211 CMR 133.04 states in its relevant part:
(1) Appraisers shall specify that damaged parts be repaired .. When is determincd Llat a part

must be replaced, a rebuilt, aftermarket or used part of like quality, at the lowest possible
price, shall be used in the appraisal unless:

[~



{a) the wperational safety of the vehicle might oherwise be impaired:

(b) reasconable and diligent efforts 1o locate the appropriate rebuilt, or aftermarker or used
part have baen unsuceesstnl;

{¢) a new part of like kind and quality is available ar the same or lower cost, or

{d) the vehicle has been used no more than 15.000 mies unless tha pre-accident vandition
warrants vtherwise

A parts of ke kind and quality when it is of equal or better conditton thai the pre-aceident
part

(%) When sn insurance company specifies the use of used. result or aftenmarket paits the
source and specific pan{s) must be indicated on the appraisal. It'the repairer uses the source
and specified part(s) indicated on the appraisai and these parts are fatef determined by hoth
parties 10 be unlit tor use in the repair. the ingurance company shall be responsible for e
costs of restoring the parts Lo usable condition. If both parmies agree thar a speified part s
unfit and must be replaced, the insurer shall be responsible for the replacement casts sudll a3
fretght and handling unless the repair shop is respensible Jor the partds) being unfit. oc unless
the insurer and repairer othenvisc agree.

There is no quesiion as to the right &0 the plaiatifl to recover in this manter. Adviouzh bedh
¢*enter and Liberty sesk to blame gach other, the Cour finds that both ars liable as to the plawmuit
When Center undertook to repair the vehicle, 1 was oblignied to perform those repairs n o
workmanlike manner and with proper parts. [t hax falled to do that. Funher, when Center was
informed and became aware that its work was deficient, it was obhigated to correct it i s Paded
10 do that as well  Liberty was required 1o propedly process any claim ander its policy and in tlus
case. insure that the parts used were proper and authorized under ChR 133 04 it failed 1o do tha

It is Libetty's position that its obligation 1$ 1ot 10 repair the vehiclel 1w only o pav S
insured. It further argues that payment ot the amount set forth in the appraisal is not a guarantes ol
repairs. iis last coptention is that the Eault lies solely with Center in that the worls was eithe done
in 2 shoddy manner andior that Center failed to bring the issue regarding quality replacement parts
in @ timely manner. As it stated in jLs response 1o the U3 A letter “Had Center Auto Body brought
this issue (0 Liberty Mutual's attention at the proper {ime, Liberty Mutual would have been willing
to rectify the sitvation.”  The Court finds that in Fagt. Liberty knew that there was a probiem betars
the repairs on the vehicle were cumpleted  In addition, Liberty authonzed the une of parts whick,
iberty, as well as Center, knew or sheuld have kncwn were improper The Count agreas that Liberty
is not responsible for any shoddy work performed by Center.  However. the problem hore goes
bevond shoddy workmanship.

Center had the obligation to perform is work properly and it failed Lo do chat. s conduci
rose to the level of violating M G. L. oh. 93A whet, having acknowledged thataided 1o de that
properly, it tailed w correct the work. Liberty's condudt rose to the tevel af viclaring M G b



93 A, when v was notified that the repairs were nol proper because of l-fittin g parts and did oot

authorize the use of the appropnate pars,

As such, the Court awards the plaintif damages in the amovnt of $1.4%0 10

The Court tinds that the conduet of both Likerty and Center violaze M Gt zh 934 and
awards damages 0f$1.490.10. The Court further doubles that amount 1o 32,980 20 and will awacd
the plaintuil his reasanable attorneys’ fees and costs. The plaintiif™s counset is 1o submit an affidas
on atlorneys' tees and costs by October 6, 2000, and the Court will hold a heaning on Quiober ¥ 14
2000 at 9:00A M. on the amount of attornuys’ tees to be awarded  The Babiliny of the defendunrs

i$ joint and severable
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