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JUSTICE MAAG delivered the opinion of the coun:

State Farm Mutual Aulomobile Insurance Company (State Farm) appeals from a $1.18 billion judgmen(
enlered against it in a nationwide class action lawsuil tried in the circuit court of Williamson County, Illinois. The
three-count complaint, fileld on behalf of a class of State Farm automobile insurance policyholders (plaintifis), alleged
breach of contract, consurmer fraud, and claims seeking equitable relief. On appeal Siate Farm secks the decertification
ol the class and a reversal of the judgment below or. aliernatively, a new trial. State Farm also sceks (o have the
punitive darnélges award vacated or reduced.

[The following text is nonpublishable under Supreme Court Rule 23 (166 llll. 2d R. 23).]

The tone of this appcal was set in the statement bf facts, The parties seem to agree on little bevond the fact:
that the members of the class all purchaéed State Farm automobile insurance palicies. The class consisied of morcthan
four million Sla.le Farm awiomobile insurance policvholders nationwide whose vehicles sustained damage as a resalt
of accidents and required repairs that included the replacement of one or moré designated "crash parts”. "Crash paris” |
were described as vehiélg componenis .typicaily repaired or replaced as a resull of crash damage rather than normal

use. They are primarily sheet metal and plastic parts attached to the outer shell of the vehicle. The tvpes of "crash |
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parts” at issue included fenders. hoods, doors, quarter panels, tailgates, grills, headlight and taillight mounti ng pancts,
brackets. moldings, and bumpers, There were 25 types of “crash parts” at issue in this case.
[The preceding text is nonpublishable under Supreme Court Rule 23,]

In count T of the complaint, plaintiffs alleged that State Farm issued form contracts containing an identical
promise (o its policyholders nationwide. Plaintiffs contended that in exchange for payment of the insurance premium,
State Farm had promised to pay for replacement paris of "like kind and quality” that would restore the vehicle 1o its

- "pre-loss condition” and that it breached this promise by uniformly specifying infetior non-original cquipment
nmnufﬁcturer (non-OEM) parts when they were available and cheaper than origina) equipment parls made by the
automobile manufacturer (OEM). Counts IT and I1] alleged violations of the Illinois Consumer Fraud and Deceptive
Busingss Practices Act (CFA) (813 ILCS 503/1 et seq. (West 1998)). In those cdums, plaintiffs claimed that State
Farm had a nationwide claims practice of uniformly specifving cheaper non-OEM crash paris on damage estimates
issued (o its policyholders despite the fact that it knew that those pérts were inferior in quality and condition and wounld
not return the damaged vehicle (o its preloss condition. Plaintiffs claimed that by adopling and employing this claims
practice, State Farm deceived its policyholders in that it failed to inform them of the inferior quality of specified
replacement parts. It was alleged that State Farm was able to succeed in this deception by répreSenting that the infcn‘of
parts met high performance criteria and by offering a bogus guarantee to replace unsatisfactory non-OEM parts at no
cost 1o the policyholder.

State Farm objected to the certification of the class, on the grounds that the individnal questions of fact and
law overwhelmingly dominated any purported common questions in the contract and conéumer-fraud claims. State
Farm also denied the a]iegations of the complaint,

The trial court conducted a pfeuial evidentiary hearing on the class-certification issue. Aficr considering
documents and the ;est.imony of _serveral witnesses, the court certified the class as follows:

- "All persons in the United States, except those residing in Arkansas and Tennessee, who (1) were insured by
~ avehicle casu'ai& insurance pﬁlicy i;sned by Defendant State Farm and (2) made a ctaim for vehicle repairs.

pursuant to their policy and had imitation[,] that is, non-factory-authorized and/or non-OEM pans installed
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on their vehicles or else received monetary compensation determined in relation Lo the cost of imitation paris.

Excluded from the class are erployees of Defendant State Farm, its officers, its directors. its subsidiaries. or

its affiliates.

In addition, the following persons are excluded from the class: (1) persons who resided in Tllinois and whose

policics were issued/executed prior to Aptil 16. 1994 and (2) persons who resided in California and whose

policies werc issued/exccuted prior to September 26, 1996."

- The trial court also reviewed State Farm auto policies that were issued to class members who resided in swates
other !ﬁan Tlinois. The court found thal there were some variations in the fotm of the policy from state 1o statc. but
it concluded that these variations were immatenial because the operative policy language in each policy was susceptible
to uniform interpretation. The court determined that in each policy State Farm made the identical promise 1o pay for
parts "of like kind and quality” that would restore the vehicle to tts "original pre-loss conditzon”.

[The following text i3 nonpublishable under Supreme Court Ruie 23]

The tnial lasted almosl 30 days. The parties presented testimony from dozens of witnesses and introduced
hundreds of exhibits, Summarizing all of the evidence would be neither manageable nor beneficial, Exhibits and
testimony will be referenced as required to dispose of the issuels raised in this appeal. The positions of the parties at
trial were as follows:

[The preceding text is nnnpublishahle under Supreme Court Rule 23,]
[. Plaintiffs' Contentions At Trial
A. Breach of Coniract

In lhé breach-of-contract claim, plaintiffs allegéd that State Farm's practice of specilving non-OEM parts
constituted a breach of its contractual 6b1igatian to pay for parts "of like kind and quality” to restore the vehicles
"pre-loss condition". This class-wide claim was based on plaintiffs' theory that tl’le.non-DEM parts specified in the
damage estimates were cateporically inferior. Plaintiffs presented evidencé 1o demonstrate that State Farm had a
uniform, corporaie-wide claims adjus&nent 'manual that dictated the policy for the settlernent of property-damage

claims with its insnreds and that this'policy and practice was devised, implemented, dictated, and monitored from its
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home office in Bloomington, Illinois.
[The following text is nonpublishable under Supreme Court Rule 23]

During the applicable class period, a nationwide directive was in effect that required the specification of non-
OEM parts in the settlement of its policyholders' damage claims if the non-OEM parts were cheaper.  State Farm
claims estimators were required to utilize a compuler system programmed to select the cheapest available non-OEM
part centified by the Certified Automotive Pants Association (CAPA). an association [ormed and largely funded by the '

- insurance indusiry to regulate and certify afiermarket parts. The estimators had no authority to substitute OEM parts
in damége ¢stimates when non-OEM parts were cheaper and available. In the event the damaged part was not ong that
was subject to CAPA centification, the computer selected and the estimator rontinely specified a noncertified, non-OEM
part.

The computer program contained a matrix of all parts that were avaitable and the suppliers who ;arried those
parts, S$talc Farm selected the suppliers and approved the parts that were listed in the computer software. In order 1o
prepare a damage estimate, the claims estimator would enter into the computer system the make and model vear of the
damaged part, and the computer would identify the cheapest part without regard for the preloss condition of the
damaged vehicle. That part and its cost would be specified on the damage estimate. The claim was resolved based
upon the cost of the non-OEM part. Adjustors and cla-ims cstimators were trained in these policies and practices
through iﬁ-housc seminars, which were held at the home office.

Plaintiffs also presented numetous documents éncl the 1estimony of expert witnesses to bolster the claim that
the non-OEM paris which State Farm specified were categorically inferior in terms of fit, function, perl‘onnaﬁcc_.
durability, coﬁosion resistance, appearance, and sa_fety. Pllzu'mjffsi experts included both auto body repairmen who had
practical, hands-on experience with the non-OEM pars State Farm specified and experts who had advanced educaliqn,
training, and experience in such fields as industrial enpineenng, metallurgy, and materials sciences. One of those
expents had observed the process used in the manufacture of non-0OEM parts at a plant in Taiwan. Another conducted
testing on a sample of noﬁ-DEM pa.r[s.. Plaintiffs also presenied an expert in market analysis.

[The pmcediné text is nonpublishable under Supreme Court Rule 23.]
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| B The Consumer Fraud Acr
In the consumer-fraud claim, plaintiffs alleged that State Farm knowingly concealed information about (he
inferior condition of the non-OEM parts it was specifving on damage esﬁmales and misrepresenicd the quality and
condition of those parts 10 irs policvholders. Plaintiffs presenied evidence. in the form of State Farm's own documents
and westivnony from past and current State Farm employees. to show that State Farm knew timt the non-OEM parts were
inferior in terms of fit, quality, function, performance, corrosion resistance, appearance, and safety. These parts were
< represented to policyholders as "quality;lr replacement paris”, There was also evidence thai Statc Farm's guaraniec that
itwould replace non-OEM parts at no cost to the unsatisficd policyholders upon demand was bogus. If the aftermarket
part was warramed by the part manufacturer, the policvholder was required to contact the manufacturer for relicf. In
mosi cases, these pan manufacturers were Jocaled outside the United S1ates in Tarwan or another country. If the
policyholder demanded replaccment of the non-OEM part. a State Farm adjustor was required to investi gaic the claim.
and if it was approved, an OEM replacement part was installed but the cost was charged to the policvholder as an
indemnity pavment.
II. State Farm's Contentions At Trial
State Farm defended by presenting witnesses who testified that the use of non-OEM parts had been approved
in all states in which the class members reside, that non-OEM parts were “equivalent” or "functionally equivalent” to
OEM pars. that the use of non-OEM parts did not adversely effect occupant safety, and that non-OEM parts did noi
reduce the value of the vehicle. State Farm also presented evidence to show that it advised its policyholders of its use
of non-OEM parts in the policy, in estimates, and in a pamphiet provided with the estimaie. There was also evidence
that 95% of Sfate Farm's policyholders renewed their policies. This evidence was offered in an attempt to prove that
State Farm insureds were satisfied cusiomers. State Farm also presented as experts those who had practical e:cperience. :
and those wi l_h ctedentials similar o plaintiffs’ experts, to counter plaintiffs' opinion witnesses. Thus. there was a
classic battle of expents, and the fact finders were required to determine the Weight and credibility of these witnesses,
| III“. The Verdict and Judgment

After many hours of deliberation, the juty returncd a verdict on the breach-of-contract claim. The jury found
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that State Farm failed to perform its obligations under the contract and breached its contract with the plaintiff class.

Damages to the plaintiff class were fixed at $243,740.000 in direct damages and $212.440.000 in conseguential
damages.

The consumer-fraud counts of the complaint were resolved in a bench trial. In its written judgment, the trial

court found that State Farm misrepresented, concealed, suppressed, or omitied material facts concerning the non -0EM

crash parts with the intent that its policyholders rely upon these deceptions in violation of the CFA. The trial court
noted that it concurred with the jury's verdict on the breach-of-contract claim. The court found that plaintiffs had
incunéd actual damages as a result of State Farm's deceptive practices, but the court did not award actual damages.
noting that the jury had awarded identical actual damages in the breach-of-contract case and that plaintiffs could not
recover these damages twice. The court awarded the sum of $130 million in disgorgement damages (representing the
dircet savings State Farm realized from use of non-OEM parts) and imposed a constructive trust on that sum. The
court also awarded $600 million in punitive damages. The court granted declaratory relief, holding that State Farm.
was obligated to pay for crash parts of like kind and quatity which restored a vehicle to its p.relcss condition. The court
denied the prayer for injunctive relief, finding that there was an adequéte remedy at law. Judgment was entered on
the verdicts, but the court retained jurisdiction over the parties and the fund to enforce all provisions of the judgment.
to administer the damages awarded. and to consider attorney fees. 1t is from this judgment that State Farm appcals..
IV. Issues on Appeal
[The following text is nonpublishable under Supreme Court Rule 23.)

As a preliminary matter, we note that the record in this case contains more than 30,000 pages of pleadings
and more 1haﬁ 13,000 pages of transcrpts of the pmcecdings. We extznded the page lirnitations of the briefs so that
both parties would have an adequate opportunjty to address the errors which State Farm identified as prejudicial. We'
also extended the u'me for oral argument. Though there may have been other issmes. that could have been identified,
we will-address only thosc issues raised in the appellate briefs,

|Thé preceding t;:xt is "'nonpublishable under Supreme Court Rule 23.]

There are certain standards that the parties are requiréd to meet when raising any issue on appeal. ltis well

B4.-85.-81 16:32 AFPFELLATE CT 5TH DISTRICT =+ 13126211730 HO. 849 PEE
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cstablished 1hal a court of review is entitled 1o have briefs submitted that are articulate and organized and presend
cohesive legal argument in conformity with our Supreme Court rules, Schwartz v, Great Central Insurance Co., 188
Il App. 3d 264, 268, 544 N.E.2d 131, 133 (1989). A reviewing court is also entitled to have issucs clearly defined
with peringni authority cited and coberent arguments presented:. arguments inadequately presented on appeal arc
waived. Spinelli v. Immanuel Lutheran Fvangelical Congregation, Inc.. 11811 2d 389, 401 515 N.E.2d 1222, 1227
(1987). Mere contentions without argument or citation of authority do not merit consideration on appeal (Fuller v.
~ Justice. 117 Il App. 3d 933, 942, 453 N.E.2d 1133, 1139 (1983}). nor do statements unsupported by argument or
citatioﬁ of relevant authority, /futchings v. Bauer, 212 11l App. 3d 172, 183, 5371 N.E.2d 169, 176 (1991). rev'd on
other grounds, 149 11. 2d 568, 599 N.E.‘Id 934 (1992). Contentions supporied by some argumcnt but by absolutely
no authority do not meet the requirements of Supreme Court Rule 341(e)(7) (135 1, 2d R. 33)(eX7)). fn re Marriage
of Drummond, 136 11, App. 3d 672. 684, 509 N.E.2d 707. 716 (1987). We point out these rcquiremems because in
the argument portion of the briefs. ncarly every issuc argued contains multiple subissues consisting of a single sentence
or paragraph. These subissues appear as naked assertions that are rarely clothed with citation to the rccord or Lo
pertinent authority. Often these miniclaims also lack 8 developed argument. They appear from nowhere and then
vanish in a twinkling, n¢ver to be heard ot" again, We will give these matters all the attention they deserve. None! 3
These rules have not changed in almost a century, "If the questions involved in a case are of sufficient
importance to justify asking this court to decide them. they are worthy of careful consideration of counsel prescuting
themn. If the case is not properiy presented and the court is not given the benefit of precedents, there is a danger of a
decision being rendered that will not be in harmony with the weight of authority. 1t is the duty of attorneys practicing
in this court (o present to the count the authotities sppporﬁng their views[] and to assist the court in reaching a correct
conclusion.” Kelley v. Kelley, 31711, .104, 107, 147 N.E. 659 (1923). "Reviewing courts arc entitled to have issues
clearly d.eﬁnc_d [and] 10 be cited peninent authorities and are not a depository in which an appellant is 1o dump the
entire matter of plcadings, court action, argument(,) and rescarch as it were; upon the courl.” /n re Estate of Kunz,
7 Il App. 3d 760, 763, ‘2‘33 N.E.2d 520, 523 (1972).

[The following text is nonpublishable under Supreme Court Rule 23.)
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An objection to evidence must be timely made and must specify the reasons for the objection. People v.
Trefonas, 9111, 2d 92, 98, 136 N.E.2d 817, 820 (1956). In order 1o be l_imely, the objection must be made at the timé
the evidence is admitied. Trefonas, 9 111, 2 at 98, 136 N.E.2d at 820, Johnson v. Hoover Water Well Service, Inc..
108 1. App. 3d 994, 1006, 439 N.E.2d 1284, 1293 (1982). It must designate the particular testimony considereci
objectionable and point out the objectionable features. Trefonas, 9Til. 2d at 98, 136 N.E.2d a1 820. An objection 10
evidence on a specific ground is a waiver of objection on all grnunds not specified. Johnson, 108 111, App. 3d at 1006.

~ 439 N_E. 2d a1 1293. "The function of the objection is, first. to signifv there is an issue of law, and, secondly, to give
notice 6]‘ the terms of the issue.* Treforas, 9 111 2d at 98. 136 N.E.2d a1 820, [n addition, the theory upon which a
case is tried in the lower court cannot be changed on review. and an issug not presented to or considered by a trial cour
cannot be raised Tor the first time on review. Woman's Athletic Club of Chicago v, Hulman, 31 1124 449, 202 N.E.2d
528, 530 (1964).

The reasons behind the rules requiring timely and specific objections to be raised during the wial and in the
postirial motion arc simple. See Brown v. Decatur Memorial FHospital, 83 1il. 2d 344, 349-50, 415 N.E.2d 337, 339
(1980). These rules allow the decision maker who is most familiar with the events of the rial, the wrial judge. 10 review
his decisions without the pressure of an ongoing trial and to grant a new trial if, on reconsideration. he concludes that
his earlier decision was incorrect. Brown, B3 111 2d at 349-50, 413 N.E.2d a1 339. The rule tequiting the statement
of the specific grounds urged as support for the claim of error allows a reviewing court 1o ascentain from the record
whether the trial court has been afforded an adeguate opportunity o reassess the allepedly erroneows rulings. and if
prevents the litigant from stating mere general objections and subsequently raising on appeal argnments that the trial
judge was ncvér given the opporwnity 1o consider._ Brmﬂ.;n, 83 I1. 2d at 349-30, 415 N.E.2d ax 339. It promotes the
accuracy of decision making and cliinihates unnecessary appeals.

[The preceding text is nonpublishable under Supreme Court Rule 23.)
- During the trial and on appeal. the parties argued at length about whélher the evidence at trial established that
non-QEM parts were inferior tb OEM parts'.l, whether non-OEM parts were categoricallplr inferior, and what other

conclusions should be drawn from the evidence presented. It is not our function as a reviewing court to reweigh the
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evidence, The rule we must apply in considering the evidence is as follows:
"An initial step in analyzing the issue before us is to determine the authority of the jury. trial coun.

and appellate colurl[] and their relationship to one another. Unquestionably, it is the province of the juny 1o

resolve conflicts in the evidence, to pass upon the credibility of the witnesses, and to decide what weight

should be given to the witnesses' testimony. [Citation.] A trial court cannot reweigh the evidence and set
aside a verdicl merely becausc the jury could have drawn different inferences or conclusions|] or because the
- court {ecls that other results arc more reasonable. [Citation.] Likewise, the appellate court should not usurp
the function of the jury and substitutc its judgment on questions of fact fairly submitted. tricd. and determincd

from the evidence which did not greatly preponderate either way." Maple v. Gustafson, 151 111, 2d 445, 452-

53. 603 N.E.2d 508, 511-12 (1992).

We are compelled to view all the evidence and inferences therefrom in the light most favorable to the \-c;dicl winngr,
Quality Granite Construction Co. v. Hurst-Rosche Engineers, Inc., 261 TIl. App, 3d 21, 632 N.E.2d 1139 (1994).
Accordingly, that is the view we adopt in considering the questions of fact raised herein.

While State Farm has not properly preserved for review a number of the issues it has raised in its brigf, we
must remind the parties that the doctring of waiver is an admonition upon the parties, not a restriction upon the
Jurisdiction of a reviewing court. Hux v. Raben, 38111 2d 223, 224, 230 N.E.2d 831, 832 (1967). A rcviewing court.
in its discretion, may consider 1ssues not properly pre_sen‘ed by the parties, in the exercise of its responsibility 1o reach
& just result and 10 maintain a sound body of precedent. Hux. 38 Il 2d at 225, 230 N.E.2d at B32; Wagner v. Citv of
Chicago. 166 111, 2d 144, 148, 651 N.E.2d 1120, 1122 (1995). In this decision, we have pointed out a number of
instances \\'h@l“& an issue raised on appeal has, in fact, bécn waived, and then we have proceeded 1o address many of |
those issues on the merits, We did so in the interest of thoroughly considering the issues raised in this appeal. Our
consideration of the merits did not change the outcome.

A. The Class Certification
[Thg following tc-xt is ﬁonpublishahle under Supreme Court Rule 23.]

The class action lawsuit is a litigation tool that allows a ropresentative party to pursue like claims of a large
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number of people in one action where individual actions may be impracticable. Brooks v. Midas-Imernational Cﬂrp;.
471l App. 3d 266, 271, 361 N.E.2d 815, 818 (1977). The class action mechanism is predicated on the inability of
the court to entertain the actual appearance of all members of the class and the impracticality of having each class
mermber prosecute his individual claim, Miner v. Gilletie Co., 87 111 2d 7, 14, 428 N.E.2d 478, 482 (1981).
[The preceding text is nonpublishable under Supreme Court Rulc 23,)
The policy objective behind the class action is to encourage individuals, who may otherwise lack incentive
= 10 file individual actions because their damages are limited, to join with others to vindicate their rights in a single

aclion.l Hansberryv. Lee, 311 U.5.32,41 851 Ed 22,27, 61 & Ct. 1135, 118 (1940). In Hooverv. Mav Department
Stores Co., this court noted that class actions are particularly attractive in consurmer-profection cases because individual
suits arc often not economically feasible. Hooverv. Mav Department Stores Co., 62 I11. App. 3d 106, 112, 378 N.E.2d
762, 768 (1978), rev'd on other grounds, 77111 2d 93, 395 N.E.2d 541 (1979). The slight loss to the individual, when
aggregated in the coffers of the wrongdoer, results in recovery that is worthy of an attorney's time and costs of litigation
and that provides some measure of restitution to the injured party and deterrence to the wrongdoer. See Hoover, 62
Il App. 3d at 112, 378 N.E.2d at 768; Gordon v. Boden, 224 Til. App. 3d 195, 204, 586 N.E 2d 461, 467 (1991).

Tn order 1o maintain a class acu‘oh in Illinois, the court must find (hat (1) the class is so numerous that joinder
of all members is impracticable, (2) there are questions of fact or law common to the class, (3) the representative parties
will fairly and adequately protect the interests of the class, and (4) the class action is an apprapriate method for the fair
and efficient adjudication of the controversy. 735 ILCS 5/2-801 (West 1998).

The certification of a class is within the sound discretion of the trial court and will be disturbed only upon a
clear abuse of djscretinﬁ or application of impennigsible legal criteria. Slimack v. Country Life Insurance Co., _227
Il App. 3d 287, 292, 91 N.E.2d 70, 74 (1992). The scope of appellate review is limited to an assessment of the trial |
court's exercisg of discretion and does not extend to an independent, de novo evaluation of the facts alleged to Justily
liigation of the case as a class action. Carrao v. Health Care Service Cnrp,‘, 118 1)l App. 3d 417, 427 454 N.E.2d
781, 789 (1983). |

On appeal, State Farm clait;ls that the trial court abused its discretion by certifying and thereafier failing to

10
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decertify the class of millions of policyholders, because all prerequisites of the class action statule were not met.

State Farm does not actively dispute the trial court's finding that the class is so numerous that joinder of all
members would be impractical. There is no question that litigating individual lawsuits would be 3 wastc of Judicial
resources and that addressing common issues in one action would aid judicial administration. The fact that ihere may
be many individual issues is relevant to the ultimate decision whether to certify the case as a class action. It is
irrelevant to the numerosity and joinder element. Therefore, the first prerequisite of section 2-801 of the Code of Civil

~ Procedure (Code) (735 ILCS 5/2-801 (West 1998)) is established, See Gordon, 224 111 App. 3d at 200, 5386 N.E.2d
al 464,

Turning to the second prerequisite, State Farm contends that class certification was improper because common
questions of fact or law did not predominate over questions affecting only individual class members. Siate Farm argues
that in order to determine whether each class member has a right to an award of damages under the breach-of-contraci
claim. (here must be evidence concerning cach member's repairs. including identification and evaluation of the
damagcd part and the specified replacement part, evidence of the vehicle's preloss condition, any affirmative defenses
such as waiver or consent, and whether and the extent to which each member was damaged by the allcged breach,

As long as there are questions of fact or law common to the c!ass ang thesc predominate over questions
affecting only individual members of the class, the provisions of subsection 2-801(2) (735 ILCS 5/2-801(2) (West
1992)) have been met, Steinherg v. Chicago Medical School, 69 11 2d 320, 338, 371 N.E.2d 634, 643 (1977). A
common qucstion may be shown when the claims of the individual class members are bascd upon the comman
application of a statute or when the members are aggrieved by the same or similar conduct (Miner, 87111, 2d at 19, 428
N.E.2d at 484-83) or a pattern of conduct (Simack, 227 111 App. 3d at 299, 391 N.E.2d at 78; Purcell & Wardrope
Chartered v. Hertz Corp., 175111 App.. 3d 1069, 1077, 530 N.E.2d 994, 1000 (1988)). Satisfaction of the prerequisite
pertaining lo predominating common questions of fact or law necessitates a showing that successful adjudication of
the purponied class representatives' individual ¢laims will establish a right of recovery or resolve a central issuc on
behalf of the class members. Society of 81, Francis v. Dulman, 98 I11, App. 3d 16, 18, 424 N.E.2d 39,61 (1981). The |

fact that the class members' recoveries may be in varying amounts which must be determined separately does not

11
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necessarily mean that there is no predominate common question. Sociely of St Francis, 98 Iit. App. 3d at 18, 424
N.E.2d at 61; McCarthy v. LaSalle National Bank & Trust Co., 230 111, App. 3d 628,634, 395N E.2d 149, 153 (1992).
The record demonstrales that plaintiffs presenied evidence to show that $1ate Farm made the same promise
(i.e.. to pay for paris “of like kind and quality” 1o restore "pre-loss condition) to its policvholders throughout the
country. State Farm's own witness, Don Porter, a claims consultant. acknowledged that State Farm had a uniform
nationwide obligation‘ to policyholders. This promise was lo‘specit‘_v parts of like kind and quality to OEM parts so as
- o restore preloss condition.  State Farm devised a nationwide policy mandating the use of non-QEM parts in its
insureds' property-damage claims if those paris were cheaper and available. Tt also established uniform procedures to
implement that policy, while simultaneously denying its claims estimators any discretion to substitute OEM parts for
non-OEM paris. Each class member had received an estimate from State Farm specifying non-OEM replacement parts.
Flaintiffs claimed (hat the non-OEM parts specified by State Farm were categorically inferior and (ailed to restore the
vehicles to their "’prc-loss condition". The claim was supported with expert testimony, from which it could be
reasonably inferred, if accepted as true, that the Jot of non-OEM parts specified by State Farm was inferior in terms
of appearance, fit. quality, function, durability, and pcrformance.

In regard to the consumer-fraud claim, the record contained evidence that State Farm engaged in an ongoing
course of conduct nationwide, in which it specified inferior non-OEM parts whenever (hose parts were cheapet and
available, that Siatc Farm knew thdse parts were inferior, that State Farm did not inform its policvholders of the
problems with those parts, and that State Farm affirmatively misrepresented the condiiion of those parts by assuring
policyholders—on the damage estimates and in brochures—that it specified only "quality replacement parts" and that
it guaranteed ihe parts .égt no additional cost.

In the certification order, the trial court found that there were factual and legal issucs regarding the breach-of-
contract and consumer-frawd claims common to all class members, which predominated over other issues. There was
ample support for the court's finding that there were questions of fact rEga.rding the breach-of-contract and deceptive
claims practices commim‘tn the lciass. See: Mlner, 8711l 2d at 19, 428 N.E.2d at 484-85; Gardon, 224 111. App. 3d at

200-02, 586 N.E.2d at 465 . The fact that a different conclusior might be arguable does not diminish the deference we

12
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musl give 1o decision of the trial coun,

Siate Farm next asserts that it was error (0 certifv a nationwide consumer-fraud class because the claims of
non-Illinois class members arc governed by varving consumer-fraud laws in 48 states. We reject this argument for
several reasons. First, the question of whether laws of different states apply to specific transactions alleged in a clas;
action does nol ordinarily prevent certification of the class. Gaordon. 224 {11, App. 3d at 202, 586 N.E.2d ai 466,
Purcell, 175111 App. 3dat 1075, 330 N.E.2d at 998. Illinois courts have found class actions maintainable in situations

« where (he ¢lass includes the residents of other states. $ee Landesman v. General Motors Corp.. 42 11, App. 3d 363,
336 N.E_Bd 105 (1976), vacated & rem'd on other grounds, 72111 2d 43. 377 N.E. 2d 813 (1978}, Honver, 62 111 App.‘
3dat 112, 378 N.E.2d at 768. The CFA does not limit its application to resident consumers. To deny an oul-of-state
plaintifT a remedy against a resident of Illinois would violate the legislative dircetive that the CFA be liberally
construcd to achieve its remedial purposes. Non-IHlinois consumers have been permitted to pursue an action under the
CFA against a resident defendant where the deceptive acts and practices were perpetrated in Illinois. Sec Martin v.
Heinold Commodities, Inc., 117 T 2d 67, 83, 510 N.E.2d 840, 847 (1987).

Second, the circuit court found that there were no true conflicts between the substantive laws of Iltingis and
those of the other states whose residents were part of the class. After reviewing those portions of ihe insurance statutes
perfaining to the use of non-OEM parts and the consumer-protection statutes cortained in this record. we have
concluded that State Farm's deceplive practices were neither specifically authorized nor in compliance with the laws
inany of the 48 siates, Tr addition. the public policy espoused in the laws of our sister states does rot conflict with the
public policy of Illinois, Former and current representatives of state insurance commissioners testified that the laws
in many of our sister states permit and in some ca;es encourage the use of non-OEM parts as an effort to encourage
competitive price control, Bul each witness admitted nnequivocally that his respective state would not sanction the
use of inferior aftermarket replacement parts.

- State Farm has not identified any stale that authorizes an insurer to Specify inferior replacement parts. State
Farm has not demonstrated that its cc-mduc{ is authorized by any other state’s laws nor that compliance with the

substantive laws of 1llinois would lead it to violate a law ot regulation imposed by any other state. We also reject State
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| Farm's argument that the application of the CFA to “transactions occurring in other states” violates interstate commerce
and the sovereignty of those states. The resolution of this case under [llinois law does not violate another state's
SOVEreignty, nor is interstate commerce adversely impacted. The evidence demonstrates that the deceptive claims
practices occurred in [llinois. It was in Illinois that the claims practices were devised and procedures for
implementation were prepared for dissemination in other states. There is no showing that a conflict exists between
the laws of Illinois and our sister states regarding the use of inferior afiermarket paris,

- Third, INinois has sigmficant contacts fo the claims asseried by cach class member. See Phillips Petraleum;
Co. v. Shu!ls_. 472 US. 797, 821-22, 86 L. Ed. 2d 628, 648105 §. Ct. 2965, 2980 (19%5). Plaintiffs' complaint was
predicated on identical promises made in standard-form insurance contracts issued to policyholders throughout the
country and upon a claims practice that was uniform nationally, This action was filed against a company chartered
aud headquartered in Ilinois. There is substantial evidence the deceptive claims praclices were designed, established.
and initiated from State Farm's corporate headquarters in Bloomington, Illinois, and dictared and disseminated to State
Farm employees nationwide. Illinois has a legitimate interest in applying its law io adjudicate this dispute and to
insure that its residents comply with its consumer-protection kaws while serving Illinois and ont-of-statc consumers.
See Martin, 117111 2d at 82, 510 N E 2d at 846-47. State Farm has not demonstrated that Illinois conrts would lack
Jurisdiction to adjudicate or would decline to apply the substantive law of Illinois to a consumer-frand or contract action
filed by an individual out-of-state policyholder on these facts. In our view, Illinois has sufficicru contacts so that the
application of its consumer-fraud laws to all class claimants is neither unfair nor a violation of due process. See
Martin, 117 111, 2d at 82, 510 N.E.2d at 846-47; Gordon, 224 ‘Ill. App. 3d at 202, 586 N.E.2d at 466,

State lFarm also contends that indiyidualige;d prbofs were necessary to determine which class members had
non-0OEM parts installed on their vetu"clcs. 1o determine the quality of the non-OEM parts specified and the preloss
condiu‘on of class members vehicles, to assert affirmative defenses, and to establish the nature and extent of the
damapes on ecach insured vehicle and that these questions predominate over questions common to class members.

~ In Illinois, a 'cléss action is .apprd.pﬁate if common questions predominate over individual questions.

Steinberg, 69 11 2d at 338, 371 N.E.2‘d 8t 643. Once this determination has been made, the hypothetical existence |
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of individual defenses and the need for individual proofs on subsidiary questions will not overcome the predominatc:
common question and defeat the class. Harrison Sheet Steel Co. v, Lyons, 15111 2d 532, 538, 135 N.E.2d 595, 59%
(1959). We are not convinced that individual questions regarding affirmative defenses identified by State Farm amount
to anvthing more than hypothetical quéstions. Moreover. & number of these individual questions have becn
satisfactorily addressed by the trial court or lack evidentiary support in the record.

According 1o the record, State Farm maintains a central database from which past and present policyholders

~ can be identified and a claims history can be established. Thus. through its own records State Farm is capable of
identifying class members who have had non-OEM parts installed on their vehicles. The fact that individual
determinations 3s 1o damages will be necessitated (because some class members may be awarded both specification
damages and installation damages while others may bc awarded only specification damages) will not defeat the class,
Common issues of State Farm's contractual and statutory violations predominate. See Gordon, 224 111 App. 3d ai 202-
03, 5386 N.E.2d at 466.

The condition of non-OEM parts specified by State Farm was subject fo class-wide proofs. According to
plaintiffs' theary, these non-OEM parts were categorically inferior, Plaintiffs also presented evidence to show that State
Farm did nol factor a vehicle's preloss condition into the damage assessment process and into the sglection and
specification of replacement parts. State Farma notes that it presented evidence of the preloss condition of some of the
class representatives' vehicles. However, State Farm does nol point to any evidence in the record to show {hat the
preloss condition was a factor in the damage cstimates. It has not claimed that in specifying repair paris. it sought 1o
duplicate any preloss damage 1o that vehicle. ‘State Farm does not contend, for example, that if a fender had a dent
prior to an accident, its practice was lo require Ihe body shop to dent the replacement part or to specify a dented
replacement fender on the estimate. To ihc contrary, the unequivocal and singular conclusion that could be drawn from:
the evidence zs that when 2 property damage claim was made, State Farm did not concern itself with trying to duplicate
preloss injury or damage. Preloss condition played no part in specification of replacement parts on class members

| vehicles. Given this po[icy of State Farm's indifference to preloss condition when it specified replacement parts,

requiring plaintiffs to present proof of preloss condition would have been pointless. Staie Farm did not consider this
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in its claim practice. The evidence would have begn irrelevant. Only relevant evidence is admissible. "Relevancy is
established where a fact offered tends to prove a fact in controversy or renders a matier in issug more or less probable. ™
Marut v. Costeltlo, 34 111. 2d 125, 128, 214 N.E.2d 768. 769 (1963).

State Farm has not identified in this record any offer of proof to show that it could establish individual
affirmative defenses. We note that State Farm argued thal statutes in a few states required the policyholder to con sent
to the use of non-OEM parts. State Farm failed to produce evidence that any policyholder from any of those stales had

~ infact consented to the use of inferior non-OEM parts. State Farm points out that onc of its claims agents testified that
one po.l.icyholder requested less expensive non-OEM parts. 1t failed. however, to present evidence showing that the
policyholder had in fact consented with knowledge that the parts were inferior m quality and condition.

Where a complaint is made that the trial court's ruling precluded the presentation of evidence to support &
claim or defense, the nature and context of the evidence must be disclosed. This disclosure through an o_ffer af proof
allows the trial and appellate courts to evaluate the proposed evidence and consider its relevance to the matiers at issue.
Holder v. Caselton, 275 T\, App. 3d 950, 657 N.E.2d 680 (1995). Unless the offer of proof is excused because it is
apparend from the context, the failure to make an offer of proof precludes raising the issuc on appeal. Tarshesv. Lake
Shore Harley Davidson, 171 1li. App. 3d 143, 524 N.E.2d 1136 (1988). Merely alluding to what might be divulged
does not preserve error for appeal. People v. Brown, 104 1il. App. 3d 1110, 433 N.E.2d 1081 (1982). “The issug is
waived. Mevertheless, 1o the extent possible based on the record, we have considered the issue.

On this record, there is not sufficient evidence 10 support the affirmative defenses alleged. The need for
individual proofs on subsidiary issues did not predominate over questions common to the class, See Harrison Sheet
Sieel Co., 15 lil. 2d at 538, 155 N.E.2d at 598. In_additidn. State Farm has not shown that its opporiunity to defgnd
any individual issues was impaired or that it suffered great inconvenience by litigating those issues in a single action
instead of in separate actions. Harrison Sheet Stee! Co., 1511l 2d at 538, 155 N.E.2d at 598. Stated simply, the proof
al trial did not support State Farm's claim. The second prercquisite has been met.

Turning to the 1hll'd prereqmsltc Statc Farm contends the class representatives do not fairly and adequarely

protect the interests of the class. State Farm argues that because it is a mumal fund, there is a conflict between class
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members, in that current policyholders have an interest in keeping damage awards low and in continuing the use of
non-OEM parts in order to keep premium costs down, while former policyholders have no such interest.

The purpose of the adequate-representation requirement is to ensure that all class members will receive proper.
efficient, and appropriate protection of their interests in the presentation of the claim. Gordon, 22411 App. 3dat 203,
586 N.E.2d at 466. The record does nol support State Farm's claim that the interests of some class members are
antithetical to the interests of others. State Farm's actuary testified that any damages awarded would be paid from the

* company's rescrves and would not affect premiums and that the amount awarded would not affect the company's
ﬁnanciﬁl viability or its ability to pay dividends or future claims. Further, there is no evidence that any of the
poticyholders, past, present, or future, would approve of or encourage State Farm to continue to specify inferior crash
pants on repairs of their own cars. The party representatives and the absent class members share a common interest
in establishing the essential elements sought to be litigated on behalf of the class. On this record, th_e trial coun
property concluded that there was no conflict among class members. See Slimack, 227 Ill.. App. 3d at 299-300, 591
N.E.2d at 78.

There is no doubt that the altorneys representing the plaintiff class are qualificd and cxperienced. From our
review of the record, class counsel appeared 1o be prepared and well-versed in the facts and the applicable law.
Accordingly, we cannot say that the trial court abused its discretion in ﬁnding that the class representatives would
adequately protect the interests of the class,

As to the final requirement, Statc Farm alleges that the trial court erred by focusing on the statutory
requirement of efficiency and ignoring the requitement that a class action must be a fair way 10 adjudicate the
controversy. We djsagiee with the claim that th_e trial 'courl ignored this requirement. The trial court carefpll)"
considered whether each paﬁy would be able to fairly present its case and whether a class action best served lhe
economies of time, effort, and expense, while promoting uniformity of decision in céntract interpretation, It concluded
that these requirements could be and were met. See Steinberg, 69 111, 2d al 339, 37N N.E.2d at 644; Gordon, 224 111,
App. 3d at 203, 586 NEZd at 466, W-e ﬂndy no abuse of discretiqn.

Based vupon even a cursnry'rwicw of this record, there is little doubt that any individual cases would be
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defended as vigorously as the case at bar, The costs of pursing the case on an individual basis would greatly exceed
any recovery. Sec Gordon, 224 11 App. 3d at 203-04. 586 N.E.2d at 467. Accordingly , we find (hat the prerequisilcs
of the class action slatulc have been met and that the circuit court did not abuse its discretion in certifving and in
refusing 1o decertify the class.
B. The Notice
[The following text is nonpublishable under Supreme Court Rute 23,)

- State Farm contends that the trial court failed to provide proper notice 10 the class. Statc Farm argues that
the court's refusal to order plaintiffs to mail individual notices to the 1.8 mitlion elass members whose names and
addresses could be identifted requires the reversal of the judgment.

Section 2-803 of the Code gives the trial court discretion to order such notice as it deems neccssary 10 protect
the interests of the class and the parties. 735 ILCS 5/2-803 (West 1998). The question of what notice must be given
to absent class members to satisfy due process depends upon the circumstances of the individual action. Miner, 87111,
2d al 15, 428 N.E.2d at 482. Neither due process nor the Illinois class action statute requires individual notice 1o all
members of the class in all circumstances. Carrao, 118 H1. App. 3d at 429-30, 454 N.E.2d at 791.

In this case, the trial court reviewed proposals and considered the expert-opinion evidence offered by each
party. The court determined that plaintiffs' proposed notice plan provided the best practicable notice. The court
rejected State Farm's proposal calling for individual notices because State Farm did not show that it could pererate a
reasonably accurate list of the names and addresses of potential class members within a reasonable time period. State
Farm represented that it could provide either a markedly underinclusive list of policyholders who qualified as class
members or an overinchusive list of policyholders Whﬂ may fit within the class definition. Given this fact, along with
the absence of any evidence of antagon:ism between the interests of the class members and the representative parties,
we cannot say that the trial court abuscd its discretion in opting for thé publication nétice suggested by plaintiffs. See
Carrao; 118 111 App. 3d at 429-30, 454 N.E.2d at 791.

[Thé preceding text is hunpublishable under Supreme Court Rule 23.)

C. Damages
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1. Direct and Consequential Damages

In its next point, State Farm claims that the trial court erred in accepting improper damages theories, in
aceepting of rejecting jury instructions regarding plaintiffs' burden of proof, and in admitting baseless opinion
testimony. State Farm alleges that the trial court permitted the plaintiffs to take "shott cuts 1o paper over their inability
to present any real class-wide proof” and claims that it commified these errors because of its “desirc to preserve the case
as a class action”. We will address each point in turn. Before addressing these issues, we feel obligated 10 caution

~ counsel that an appeal is not a license to vilify the trial court. Several comments in this portion of Siale Farm's brief
appmaéh criticism that is inappropriatc. Counsel should be mindful of the obligation 10 temper advocacy with civility.
See Ambrosius v. Katz, 2 111, 2d 173, 179-80, 117 N.E.2d 69. 73 (1954). We believe that these bricf remarks are
sufficient. 'We will now meve on.

State Farm contends that the specification-damages model is legally flawed because OEM replacement parts
were installed in the vehicles of many State Farm policyholders despite the fact that the damage estimates specified
non-OEM pants. State Farm contends that these class members have incurred no actual damages because the bady shop
installed OEM panis at no additional charge. State Fa;m also alleges thai class members whe sold their vehicles for
fair market value subsequent to the installation of non-OEM parts suffered no actual damages.

Under Illinois law, a contracting party has the right o receive the value of the benefit of his bargaim le., the
amount that will compensate him fbr the loss which a fulfillment of the contract would have prevented or the loss
which the breach of contract has entailed. See Lanterman v. Edwards, 294 11l App. 3d 351, 354, 689 N.E.2d 1221,
1224 (1998); IHliana Machine & Manufacturing Corp. v. Dura-Cirame Corp.. 132 Il App. 3d 764, 768, 504 N.E.2d
974, 976-77 (1‘937). In cases where the breach invc_slved defcctivé performance in the furnishing of goods or scrviqes,
the measure of damages is the cost of femedying the deficiencies. Kalal v. Goldblatt Brothers, Inc.. 53 111 App. 3d
109, 112, 368 N.E.2d 671, 674 (1977).

* In this case, plmnuffs thecmzed that as a result of the contract brcach State Farm policyholders had suﬂ'ered
direct damages ("spccnﬁc;atmn damages") cunsequenual damagcs ("installation damages"), or both. Specification

damages were mtendcd to cumpensate those policyholders who received estimates specifying non-OEM replacement
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parts. Specification damages were calculated as the cost difference between the lOEM part and the non-0OEM part,

There is no question that a class member is entitled to specification damages if an inferior non-OEM part was
specified and a class member paid out-of-pocket for an OEM part. A class member is also entitled to specification
damages if an inferior non-OEM part was specified and the body shop provided an OEM part at no additional cost
1o the class member. Why? Becaunse the class member has not received the benelit of his bargain. The benefits
received from a source wholly independent of and collateral to the breaching party do not diminish damages otherwise

~ recoverable. See American Fidelity Fire Insurance Co. v. General Ry. Signal Co., 184 1ll. App. 3d 601. 617, 540
N.E.2d 357. 568 (1989). The collateral-source rule has been applied in contract law in [llinois in cases where there
has been an ciement of fraud, tort, or wilfulness in breaching the contract, See American Fidelity Fire Insurance (0.
184 T11, App. 3d a1 617, 540 N E.2d at 568; GNP Commadities, Inc. v. Walsh Heffernan Co., 95 1ll. App. 3d 966, 977,
420 N.E . 2d 659, 668 (1981).

In this casc (here is evidence the breaching party wilfully engaged in deceptive practices that deprived the
policyholder of the benefit of his bargain. Statc Farm cannot be relieved of its duty to pay damaggs For breach of
coniract based upon the gratuitous action of a third party that may have mitigated the damages. Allowing $tate Farm
to avoid paving damages because an individual body shop installed a quality part rather than the inferior non-OEM
part State Farm specified would contravene the collaleral-source rule. It must be remembered that plaintifis claimed
thai all non-OEM parts were categorically inferior. State Farm denied this claim. Plainiiffs won. We are compelicd
10 view the evidence in the light most favorable to the verdict winner. Quality Granite Consiruction Co., 261 111. App.
3d 21. 632 N.E.2d 1(39. Therefore, this group is entitled to specification damages.

The ﬁaxt questior is whether class members who ‘receiw:d non-OEM parts but subsequently sold their vehicles
for fair market value arc entitled to specification damages. Again the answer is yes. According to plaintiffs' proot‘s,l
the damages Werc not of an ongaing nature; thus, the time to evaluate damages was at the time of the breach. See
generally Foster Enterprises, Inc. v. Germania Federal Savings & Loan Ass'n, 97 1. App. 3d 22, 31-32. 421 NE.2d
1375, 1382 (1981). State Farm's promis;e to pﬁy for parts "of like kind and quality" to restore the vehicle (o its "pre-loss

condition” was breached when it specified and paid for inferior non-OEM parts. This point is reinforced by Lthe
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tepeated refrain of State Farm's counsel that State Farm "does not fix cars”, it merely specifies replacement parts and
pays for car repairs. The fact that a class member sold his vehicle at or below the fair markel value months or years
later does not negate the fact thal he was damaged.

[The following text is nonpublishable under Supreme Cowrt Rule 23.]

Each policyholder paid a premium for an insurance policy. In each policy, Statc Farm made certain proxmises

10 each insured. Did the policyholder get his or her muney'é. worth? The jury decided that the answer was no. The
« verdict is an unequivocal staterment that the parts were not of like kind and quality and did not restore prelos§
condiu'ﬁn. Installation of these categorically inferior parts deprived each insured of the benefit of the bargain.
(The preceding text is nonpublishable under Supreme Court Rule 23.)

State Farm next contends that the award of instaliation damages was wholly speculative, Staie Farm argues
that a class member is eligible to receive installation damages only if a non-OEM part was installed in hi; vehicle and
he still has the vcﬁiclc. State Farm argucs that in the absence of individual proofs there is no compctent evidence to
show which class members are eligible for installation damages. It claims that the damage calculations prepared and
testified to by plaintifis’ expert were bascless in fact and speculative.

The amount of damages is ordinarily left to the jury, and its judgment should not be upset unless it appears
motivated by passion or prejudice. Cannell v. State Farm Fire & Casualty Co., 25 IIl. App. 3d 907, 914; 323NE.2d
418, 423 (1975). Damages sought o be recovered must be shown with reasonable cerlainty as 1o their nature and
extent, but the amount awarded does ﬁot have to be proved with mathematical certainty. 2./ McKernan Co. v.
Gregory, 252 111, App. 3d 514, 541, 623 N.E.2d 981, 1001 (1993). The law does not require better evidence than can
be reasonably ébtajned (Cannell, 25 111, App. 3d at _9 14, 3?3 N.E.2d at 423 ). bul the party seeking to recover bears the
burden of establishing a reasonable basis for the computation of damages. E.J. MeKernan Co., 252111 App. 3d at 541,
623 NE2d a! 1001. |

- Class-wide consequential damages, referenced as insiallation damages, were intended (o compensate clasé
members for the labor costs to remove ;u nonbEM part and to replace it with an OEM part and for a two-day rental

car fee for loss of use of the vehicle &uring the repair process. Plaintiffs' expert, Dr. Mathur, testified that he vsed

21



APR-EZ—2B8Ea1  17:87 MUCH SHELIST FDA AND R P.22-48
APR-B5—2B8E81  16:57 P.22-4R
B4.-85.-81 16:32 AFPFELLATE CT 5TH DISTRICT =+ 13126211730 HO. 849 w22

hours-per-job and the (abor rates reflecled in Statc Farm's own records and pﬂﬁciplcs of economics to calculate the
installation damages that each eligible class member sustained. In his opinion, each eligible class member sustained
approximately $276 in damages as a result of labor costs and loss of use. Dr. Mathur also iestified that he estimated
the number of class members eligible for installation damages based. in part, on State Farm's repair records and
teinspection studies that it had done. Dr. Mathur estimated that between 30% and 92% of the damaged vehicles were
repaired with non-OEM parts, He calculated a damages range based upen his estimate of the numbet of ¢lass members

~ who actually received non«QEM parts. Dr. Mathur testified to aggregate installation damages of $1.2 billion basced
on 92% eligibility and $658 million based upon a 50% eligibility, During cross-examination, Dr. Mathur admittcd
that his high estimate could be ofl by as much as a billion dollars. Apparently, State Farm's cross-exarmination and
argument were not lost on the jury. It awarded $212 million in installation damages, approximately one billion less
than the experl’s estimate.

In this issue, State Farm is questioning the validity of the concept of aggregate damages in ¢lass action
litigation. State Farm suggests that extrapolation from a representative sample of class members leads to 4 speculative
reflection of total damages. However, sampling techniques have been found to be an appropriate method for class-wide
proof of damages. See 2 Newberg, Class Actions 350-51 (1985) (citing cases). In appropriate circumstances, it is
considered feasible and reasonable (o prove aggrepate monetary relief for the ¢lass based upon (1) an cxamination of
defendant's records, (2) the use of a common formula or measure of damages multiplied by the number of transactions.
units. or class members involved, or (3} a reasonable approximation with proper adherence to recognized evidentiary
standards. See 2 Newbers, Class Actions 348 (1985); Long v. Trans World Airlines, Inc.. 761 F. Supp. 1320, 1324
(N.D. IIl. 1991). aff'd on ather grounds, 913 F‘2q 1262‘(7th Cir. 1990). When dewermining which methaod to use.
counts must be careful to baiance the oﬁposing interests of the parties, and a defendant musf be given fair opportuni r\
{0 contest the validity of individual claims. Sec 2 Newberg, Class Actions 348 (1985).

. Dr. Mathur's estimate of the number of ¢lass members eligible for installation damages was cxtrapotated from
data found in State Fa'rrﬂ‘s Own records. Ciass-wide awards based upon estimaies of the number of affected class.

members have been approved in the pﬁst, and mathematical precision has not been required. See, e.g., Thomas v, City
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of Evanston, 610 F. Supp. 422, 435-36 (N.D. 1ll, 1985), In this case, the triél courl has reserved Junsdiction 1o
admirnister and distribute damages. Class members entitled 10 installation damages can be identified through State
Farm's data, class response forms, and other methods. Damages can then be distributed accordingly. See Gordon, 224
Il App. 3d at 204-05, 586 N.E.2d a1 467-68. We trust that the trial court, in consultation with the partics, can devise
an acceptable method to manage and distribute the class-wide damages. Given the amount of the jury‘slaward and the
fact that eligible class members can be identified, we see little danger that ineligible class members will raceive a share
= of this award.
| Dr. Mathur's calculations of labor costs and rental fees were based upon economic principles and data accepted
in the field. Though his calculations contain some uncertainty, we do not think that his opinions constitute sheer
speculation, E.J. McKernan Co., 252 TI. App. 3d at 540-41. 623 N.E.2d at 1001; Qakleaf of [liinois v. Oakleaf &
Assaciates, Inc., 173 1. App. 3d 637, 649, 527 N.E.2d 926, 934 (1988). The jury considered the conflicting expert
opinions and the evidence and awarded a sum well below plaintiffs' expert's minimum figure. There is no evidence
that the award was motivated by passion or prejudice. We do not find the award to be against the manifest weight of
the evidence.
(The following text is nonpublishable under Supremne Counrt Rule 23,)
2. Instructional Errors
State Farm next contends that the burden-of-proofinstruction and verdict forms were misleading or confusing.
It claims that the verdict forms were improper because they permitted the jury 1o render a verdict for the class as a
whole, rather than 1o render a separate verdict as to cach class member. State Farm also claims that the burden-of-
proof instructilon wag improper because it did not i_nfunﬁ the jury that in order for the jury to find for plaintiff on the
contract claim, the plaintiffs had to prﬁve that each individual non-OEM parn specified was of inferior quality.
The parties have the right to have the jury instructed on the issues presented, the principles of law to be
applied; and the necessaty facts to be proved te support its verdict. Magna Tryst Co. v. Hlirois Central R. Co., 113
. App. 3d 375, 388, 723 N.E.2d 797, 808 (éOOO). Whether to give or deny an insr.mctiqn 1s within the trial count's

sound discretion. Magna Trust Co.,‘3 13 111 App. 3d at 388, 728 N.E.2d a1 808. The standard for determining an’

23



APR-EZ-2BE81 17:87 MUCH SHELIST FDAR AMD R P. 2440

APR-BS-2681 15:57 P.24-4R
B4. 85781 16:32 APFPELLATE CT 5TH DISTRICT = 1312621173568 MO, B49 P24

abuse-of-tiscretion issue is whether, taken as a whole, the jury instructions are sufficiently clear 50 as not to mislead
and whether they fairly and correctly state the law. Magna‘Tmsr Co., 313 1. App. 3d at 388, 728 N.E.2d a( 808,

The burden~of-proof instruction that was given is 1aken directly from the lilinois pattern jury instructions.
Iinois Pattern Jury Instructions, Civil, No. 700.19 (1993 ed.). The rejected burden-of-proof instruction \endercd by
State Farm required the jury to consider affirmative defense theories based upon consent, waiver, and satisfaction even
though there was no evidence to support those theories. 1t is error to give an instruction not based on the evidence.

- DBielicke v. Terminal RR. Ass'n. 291 Il App. 3d 690, 693. 684 N.E.2d 160, 162 (1997). Not only was there 116
c\'idcn;:e to support the instruction, but there was not even a suggestion through an offer of proof of what evidence
might be available. The issue is waived. See Tarshes v. Lake Shore Harley Davidson, 171 1}, App. 3d 143. 524
N.E.2d 1136 (1988). More significant is that the fact that the defenses identified are not true affirmative defenses.
given the posture taken by State Farm in this case. While there is no question that in a proper casc waiver. consent.
and satisfaction may constitute affirmative defenses. such was not the case here.

Plaintifis claimed that the specified non-OEM parts were categorically inferior. State Farm denied this at trial
and continucs 1o deny this aspect of the case. It is appropriate to consider ong of our prior decisions dealing with this
tyvpe of situation.

" Additionally, we are of the apinion that defendants' ‘aflirmative defenses' were not true affirmative
defenses. A defense is of an afftrmative nature if. by the raising of it, a defendant gives color 1o his opponent's
claim and then asserts new matter by which the apparent right is defeated. (Horst v. Morand Brothers
Beverage Co. (1968). 96 111 App. 2d 68, 80, 237 N.E.2d 732, 738)) The instant 'affirmativc defenses’ were
mereiy speciﬁb Teasons lo support dezfcndanls" denials of liability. These ‘affirmative defenses' neither
admitted any part 61“ plaimiff‘s casc nor introduced any new matter which would have defeated plaintiff's
conientions. Zieger v. Manhattan Coffee Co., 112 TH. App. 3d 518, 533, 445 N.E.2d 844, 835 (1983).

- 8tate Farm is not entitled to claim that the parts are not inferio'r and at the same time claim that the
policvholder waived any objection to th.e use élf inferiot parts. Had State Farm acknowledged either unequivocally or,

inthe ahernative, conditionally that non-OEM parts were categarically inferior and then presented evidence that a State
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Farm policyholder with knowledge of the inferior condition had agreed to the use of the inferior non-OEM parts, then
there would have been record support factually and legally for the instruction, This was not the case and thercfore State
Farm's burden-of-proof instruction was properly refused.

To preserve its objection to plaintiffs' burden-of-proof instruction, Stale Farm was required to ¢learly and
specifically state the grounds for its objection and to tender a proper aliernative instruction, See Deal v, Byford, 127
IN. 2d 192, 202, 537 N.E.2d 267, 271 (1989). State Farm has waived this issue because it did not tender a correct

= burden-of-proof instruction.

| Thus, this claim of instructional error was waived on multiple grounds. Afier giving due consideration to the
facts and the law, the trial court gave the pattern instructions as raquired by Supreme Court Rule 239(a) (177 111. 2&
R.239(a)). Plaintiffs' theory of the breach was based upon the categorical inferiority of the non-OEM crash parts that
State Farm specified on the repair estimates. Plaintiffs presented evidence that the non-QEM parts specified did not
compornt with the design and materials specifications used in manufacturing original cquipment parts and the
preassembly treatment of materials vsed in non-QEM parts was deficient, leading to problems of fit, durability, quality,
and appearance in afiermarkel crash parts. There was sufficient evidence to support plaintiffs' theory of categorical
inferiority of non-OEM parts. Accordingly the trial count's decision to give the pattern burden-of-proof instruction was
not an abuse of discretion,

State Farm argues that the jury should have been required to render a separate verdict as to cach class
representative’s clatm, The form of the verdicts is a matter within the sound discretion of the trial court, and its
determination thereon will not be disturbed in the absence of an abuse of that discretion. Kennedy v. Commercial
Carviers, Inc.,.294 IN. App. 3d 14, 39, 689 N.E.2§ 293, 296 (1997). In Kennedy, our colleagues in the first disinct
determined that separate verdicl forms were not required in a class action based upon a claim that the defendant had
breaéhed its equipmént leases w;'th each plaintiff and class member, Kennedy, 294 I11. App. 3d at 40, 689 NE.2d
297, In that case, the plaintiffs claimed a common breach and submitted démages on a class-wide basis. Separate
verdict forms were not required hecaus;c Lhefé weré not separate causes of action based upon separate transactions,

involving subclasses, Kennedy, 294 111, App. 3d at 40, 689 N.E.2d at 297,
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The record shows that this case was tried on behalf of a single class, without subclasses, on a single theory
of Liability in a breach-of-coatract action. The case was tried on an issue common to all class members. The common
issuc was whether State Farm breached its contract by specifying inferior non-OEM parts, This was not a case where
the plaintifis' representatives sought to recover damages based upon distinct demands in the same complaint.
Considering the record before us and keeping in mind the objective of the class action lawsuit, we do not believe that
scparate verdicts as to each individual class representative were appropriate. The trial court did not abuse its discretion

< in giving class-wide verdict forms,

State Farm also conlends that the trial court erred in failing to give a series of non-IPI instructions. The
contested instructions are not Illinois pattern instructions, 1t is improper to give a non-IP] instruction when a pattern
instruction on the same subject is available. Where a umique factual situation or point of law is presented. a nonpattern
instruction may be given if it is accurate and will not have an improper effect on the jury, See Magna Trust Co.. 313
1. App. 3d a1 388, 728 N.E.2d at 808, A trial count may also give supplementary instructions to the jury 10 prevent
confusion or to clanfy an issue. Lebrecht v. Tuli, 130 1. App. 3d 457, 489, 473 N.E.2d 1322, 1344 (1983).

Proposed Instruction No. 30 states that the jury must determine the preloss condition of the vehicle in order
1o determine whether a non-OEM part restored that vehicle to its preloss condition. An instruction may be given wher
evidence exists (0 support the theory of the instruction, but it is error 10 given an instruction not based on the evidence.
Bielicke, 291 I11. App. 3d at 693, 684 N.E.2d at 162, In this casc, b]aintiﬂ"s' evidence showed that State Farm did not
use the preloss condition as a factor in adjusling a claim and in determining what replaccment part 1o specify. State
Farm presented no evidence Lo suggest that preloss condition was a factor in the specification of replacement parts.
As stated earlier, becausp State Farm did not consi.;lm préloss condition in specifving the replacerment pan, the entire
argument concerns an irrelevant matter, Sée Marut v. Costetlo, 34 TIL, 2d 125, 128, 214 N.E. 2d 768, 769 (196:.3);
Since there was na evidencc 1o support Lhe theory of the instruction, the trial court properly refused it

- Biate Farm's proposed Instruction No. 26 states that the verdict must be for ‘State Farm and against all class
members if plaintiffs failed to prove that State Farm breached its cantracts with each and every member of the class.

Instruction Nos, 28, 28A, and 288 state that the verdict must be for State Farm if plaintiffs failed to prove that cach
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non-OEM part was inferior to the part it replaced. Instruction Nos, 26, 28, 28A, and 28B are not ncutral staternents
of the law. On the contrary, they are argumentative. It is not error for the court to refuse an instruction that is not a
neutral statement of the law. Gordon v. Chicage Transit Authority, 128 111, App. 3d 493, 501,470 N.E.2d 1163, 1169
(1984). "inois courts follow a rule which requires jury instructions to be ‘simpie, bricf, impartial, and frae from
argument’ [Citation.) Argumentative instructions depart from the approved, fair],| and impartial statement of the law
inunderstandable language. Rather, argumentative instructions ate adversarial statements highlighting favorable and

- unfavorable evidence with partisan overtones." Lay v. Knapp, 93 111 App. 3d 855, 858-539, 417 N.E.2d 1099, 1101-02
(1981 ).\

If given, these instructions would have been equivalent to directing a verdict for State Farm. Such instructions
are irmproper. Zieger v. Manhattan Coffee Co., 112 111 App. 3d 518, 533, 445 N.E.2d 844, 855 (1983). The subject
matter of these instructions was fully covered by other instructions. It is improper (o give an inslmction if the
proposition contained therein is fully covered in other instructions. National Suretv Corp. v. Fast Motor Service, Inc.,
213 LI App. 3d 500, 509, 572 N.E.2d 1083, 1089 (199]).

These instructions were improper in both form and content. 1n our view, the instnuctions given, when taken
as a whole, adequately advised the jury of the law on the issnes that were to be decided and were not misleading. The
trial court correctly instructed the jury on the applicable law and the issues raised by the evidence. It was not an abuse
of discretion to refuse State Farm's non-IPI Instruction Nos. 26. 28, 28A, and 28B.

State Farm also contends that the trial court erred in refusing to instrugt the jury that the merz fact that a non-
OEM pant was specified in a repair estimate was not sufficient to establish State Farm's liability (State Farm's
Instruction Nos, 31 and .3 1A}, that State Farm can not be ﬁeld liabie if a class mmember sold his car for [air market va_lue
afier it was repaired with non-QEM j;aﬁs (State Farm's Instruction No. 35). and that State Farm cannot be held liable
if a class me:r!ber had non-OEM parts specified but received OEM parts at no additional cost (5tate Farm's Instruction
No. 33A). In our view, these are not accurate statements of the law, they arg argnmcmalivc, and the trial court praperly
refused them. (See d:iéf:.ussion in pa.rt IV&C)( 1) of this opinion and our discussion above concerning alleged

instructional errot.)
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(The preceding text is nonpublishable under Supreme (fourt Rule 23.]
3. Disgorgemen! Domages

The trial court awarded and imposed a constructive trust on $130 million in disgorgement damages on the
consumer-fraud claims. State Farm claims that the court was not authorized to impose a constructive trust, an equilable
remedy. because plaintiffs had an adequate remedy at law. Siate Farm also argues that the disgorgement damages were
duplicative of the specification damages awarded by the jury and must be vacated.

- [The following text is nonpubiishable under Supreme Court Rule 23,]

Generally, the imposition of a constructive trust is crroncous when a plaintiff's legal remedy is adequate. Hilf
v. Names & Addresses, Inc., 212 I1. App. 3d 1065, 1082, 571 N.E.2d 1085, 1095 (1991). Howcver. courts have
properly imposed constructive trusts or other equitable relicf along with an award of damages where the court has
determined the damage award to be inadequate and when such awards would have enabled the breaching party 1o profit
from his conduct. Hilf, 212 1. App. 3d at 1083, 571 N.E.2d a1 1096. The right to recover is triggered by the gain to
the agent rather than the loss to (he principal. Aill, 212 11l App. 3d at 1083, 571 N E.2d at 1096.

[The preceding text is nonpublishable under Supreme Court Rule 23.)

The trial court found that State Farm realized direct savings of $130 million from the specification of inferior
ctash parts, and the court ordered that sum to be placed in the constructive trust to disgorge State Farm's uhjust profits.
According to the evidenee, the direct-savings calevlation was based upon ghf: difference between the costs of OEM parts
and non-OEM parts. Thus, the disgorgement damages award is duplicative of the specification damages award. The
unjust gain was cntircly disgorged through an award in the action at law. Plaintiffs are entitied to be fully
compensated, t.mt there can only be one recovery. To allow disgnfg:mcnt damages would amount to double recovery.
See Srevensv. B & L Package Liqum.'s, ']rmu 66 IIl. App. 3d 120, 383 N.E.2d 676 (1978); Abbinanie v. O'Connell. 277
[1. App. 3d 1046, 662 N.E.2d 126 (1996). We find that the trial court erred in a“;arding an additional sum of $130
million, and we reverse thal portion of the judgment.

[The following text is ﬁunpublishahle under Sapreme Conrt Rule 23,

4. Punitive Damages
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State Farm next claims that it is unconstitutional 1o impose punitive damages when the activitics complained
of accurted in other states, that 1Minois and federal due process preclude imposing punitive damages on 3 defendani
who lacked fair notice that its conduct was punishable, that there is no evidence in the record to prove that State Farm
had the evil motive necessary 10 justﬁ‘y the imposition of punitive damages under Illinois law, and that the award is
grossly excessive,

Many of these points have been addressed elsewhere herein and can be disposed of summarily. There is

= substanuial evigence that the deceptive practices were devised, implemented, and carried out from Staie Farm's home
office i.n Bloomington, Nlinois. We do not find any due process violalions. Siate Farm had notice that it might be
subject to punitive damages undet the CFA because State Farm is a resident of Tllinois and has done business in Illinois
for man}l' vears, the CFA was in effect for several years prior 1o the decepiive activities complained of, there were
published decisions demonstrating thar the CFA was available 10 nonresident consomers, and the evi;icnce in this
record clearty demonstrated that none of the states in which ¢lass members resided permit insurers to specify inferior
non-OEM replacement parts and to conceal the inferior quality of those paris, State Farm is presumed to know the
law and will not be heard to plead iznorance concerning thosc matters of law that are commonly known. See Halloran
v. Dickerson, 287 111, App. 3d 857, 679 N.E.2d 774 (1997). 'I'hel statutory and decisional law of Illinois was no secret.

Punitive damages are intended to punish the wrongdocr and o deter that party, and others, from panicipa(ing
in similar futate acts. Deal, 127 1Ll 2d at 203, 537 N.E.2d at 272, The question of whether the facts of a particular
case justi."f‘y the imposition of punitive damages is a question of law. Kelsay v. Motorola, Inc . 74111 24 172, 186, 384
N.E.2d 353, 359 (1978).

Inits judgmeni the trial court found that State Farm's wilful violations of the consumer-fraud act Justified aﬁ
award of punitive damages. ‘The trial court found that State Farm knew that it was specifying inferior non-OEM crash
parts while re_preseming that those parts were "quality replacement parts" and were as good as or better than OEM
parts. The court also found that State Farm offered an illusory g\-jaramee. The court noted that as a mumal insurance
company, State Farm oécﬁpied a posi'tic;n of l;liust withits pnlicyholders and that it violated that trust. Punitive damages

are permissible where a duty based u.pon a relationship of trust is wilfully violated. Martin v. Heinold Commodities,
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Inc.. 163 11 2d 33, 81, 643 N.E.2d 734, 757 (1994), In our view, the facts of this case justify an award of punitive
damages. |

A reviewing court will not disturb an award of punitive damages on grounds that the amount is excessive
unlgss it is apparcnt that the award is the resull of passion. partiality. or corruption. Dead, 127 I11. 2d at 204, 537
N.E.2d a1 272. In construcling the punitive damages award. the trial court properly and carefully assessed the specific
conduct involved, the natare and cnormity of the wrong, the financial status of the defendant, 2nd the potential liabiliry

= of the defendant. See Deaf, 127111 2d at 204, 537 N.E.2d a1 272. The court considered the (estimony of Siate Farm's
actuary. who provided evidence of the company's financial resowrces and its foreseeable obligations to currcm
policvholders in the event of any conceivable disasters and explained that any award of damages would be paid from
company reserves and would not affect its financial viability and ability 1o pay futﬁre claims. The award is less than
wo times the compensatory damages, We do not find that the award was so high as 10 indicate passion, partiality. or
cotruption. Therefore, the award of punitive damages is affirmed,

[The preceding text is nonpublishable under Supreme Court Rule 23.]
D. The lllinois Consumer Fraud Act Judgment

State Farm atfacks the consumer-fraud judgment and claims that it should be reversed on the ments. State
Farm contends that the 1rial court erroneously applied a preponderance-of-the-evidence standard when the correct
standard is clear and convincing evidence.

Both parties correctly note that no standard Df proof is set forth in the CFA and that the Illinois Supreme Court
has not yet considered this issuc. However, our colleagues in the first and third districts have reviewed this issve.
Cuculich v. Thamson Consumer Electronics, Inc., 317 m, App. 3d 709. 717-18, 739 N.E.2d 934, 93540 (2000):
Moloolevv. Alice, 251111, App. 3d 51, 56; 621 NE 2d 265, 268-69 (1993). They have conciuded that the appropriate
standard of proof is a preponderance-of-the-gvidence siandard. The legislature has difected that the CFA be construed
liberally to effect its remedial purposes. Cucwlich, 317 11l App. 3d at 71718, 739 N_E 2d at 939-40; Malooley, 251
Il App. 3d at 56, 621 N.E.2d a1 268-69, The CFA was intended to afford a broader range of protection than the

comman law (Martin, 163 111, 2d at 6'8, 643 N.E.2d at 751) and to curb frauduleni abuses, while cradicating deceptive
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and unfair business practices. Maiooley, 251 1I1. App. 3d at 56, 621 N.E.2d at 268. The elements necessary to
establish fraud under the CFA are less stringent than elements necessary to establish common law fraud. Eshaghi v.
Hanlev Dawson Cadillac Co., 214 111 App. 3d 995, 1001-02, 574 N.E.2d 760, 764 (1991). The liberal construction
accorded the CFA. coupled with the absence of a statutorily imposed clcar-and-con\-incing-évide.nce siandard.
persuades us that the preponderance-of-the-evidence standard is appropriate. We, therefore, join our colleagues in so

holding.

[The following text is nonpublishable under Supreme Court Rule 23.]

State Farm claims that the CFA judgment should be reversed because the evidénce was not sufficient 0
establish that the representations and omissions identified by the circuit court proximately caused injury to any of the
class members. It also claims that the trial court's finding of liability under the CFA was against the manifest weighr;
of the evidence because the claim was nothing more than a breach of contract.

An omission or concealment of a material fact in the conduct of trade or commerce constitutes consumer
fraud. Perona v. Volkswagen of America, Inc., 292 11l. App. 3d 39, 67, 684 N.E.2d 859, 865 (1997). Plaintiffs
presented evidence that the non-QEM parts which State Farm specified were categorically inferior, that State Farm
specified non~0OEM parts that it knew .10 be inferior, that State Farm did not inform its policyholders thal the non-OEM
parts it specificd were inferiot, and that Statc Farm knpwingly represented on its cstimaies, in its "Quality Replacement
Part” brochures, and through its estimators that these non-OEM parts were of equal quality or better than OEM parts,
There is evidence that State Farm's material misrepresentations led numerous class members to blindly accept the non-
OEM parts spéciﬁed (i.g., without knowledge of the in;f.'cﬁor condition of those parts). See Perona, 292 111, App. 3d
at68-69, 684 N.E.2d at 366.-67; Johhstﬁn v. Anchor Organization for Health Maintenance. 250 1. App, 3d 393, 397,
621 N.E.2d 137, 140-41 (1993). There is cverwhelming evidence of Slate Farm's calculated deception of its'
policyholders in a deliberate disregard of its express written promises contained in the policies issued. The deceit was
deliberate and univcrsa'lly. emploved fof the piurpuse of obtaining unearned, illegitimate monetary gain. This was an |

ill-gotten gain, acquired at the expense of persons that trusted and relied upon State Farm for honest, fair treatment.
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There is an abundance of evidencc to support the trial court's finding that the class members' injuries were proximately
caused by State Farm's deceptive conduct.

$tate Farm claims that it should not have been held Liable under the CFA because its representations were
nothing more than statcments of opinion or puffery. In our view. these representations assigned "virtugs" 1o non-OEM
parts that they did not possess. See Totz v. Cantinental Du Page Aeura. 236 1i. App. 3d 891, 905, 602 N.E.2d 1374,
1383 (1992). Rumford v. Countrywide Funding Corp., 287 111. App. 3d 330, 336, 678 N.E.2d 369, 373 (1997). They

< are representations thal a reasonable policyholder would have interpreted as fact. The evidence of State Farm's
deceptive claims practices moves this case beyond a mere contract breach. In our view, the trial court's determination
that State Farm's deceptive practices violated the CFA is completely supported by the evidence in the record and is noy
against the manifest weight of the evidenee,
E. Evidentiary & Trial Errors

State Farm first contends that the (tial court committed reversible error by admitting baseless opinion
lESlilmony purporting to show the universal inferiority of non-OEM parts. State Farm contends that the courl abuscd
its discretion in permittiné body shop witnesses who had no expertise in metallurgy. design, or engineering to render
opinions that non-OEM replacement parts were categorically‘infeﬁor to OEM replacement parts.

We have reviewed the excerpts that State Farm identified in its brief, and State Farm did nol object to the
testimony about which it now complains. Thus, the point is waived. See Brown, 83 111 2d at 349, 415 N.E.2d at 339,
As explained catlier, it is not our role to comb the record to uncover possible errors. Neveriheless, given (he nature
of this ¢ase, we have considered the issue and find no reversible error. |

Whetiner a witness qualifies as an expert @s a question left to the sound discretion of the trial court, and the
court's delermination will not be disturbed absent an abuse of discretion, National Surety Corp., 213 111 App. 3d at
308, 572 N.E_.Zd at 1088. A witness may be qualified as an expert based upon his knowledge, skill. experience,
training, or education. Naficnal Surety Corp., 213 111, App. 3d at 508, 572 N.E.2d at 1088, A witness whose
knowledge is based on practical a\cpcricﬁcc is ;10 less an expert than one who possesses particular academic or scientific

knowledge, and cach may be qualificd as an expett onds it is shown thul he posscsses specialized knowledge bevond
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that of the average pcrsunland that his testimony will assist the jury in deciding‘facl issues in the case, Cannell, 25
IN. App. 3d at 913, 323 N.E.2d at 423,

Each of the body shop witnesses had worked in the auto repair industry for a number of vears, Each had
worked with the non-OFM crash pants that State Farm specified. Over the course of those vears, each had formed
opinions about the quality, fit, corrosion resistence, strength, and stability of those parts based upon his hands-on
experience with those parts. These witnesses were not experts in the field of metallurgy or engineering, nor did they |

- hold themselves out as such. Each demonstrated specialized knowledge about 2 factual issue in the case based upon
years of observations and experience in the auto repair trade. The fact that these witnesses may not be ‘able 1o cxplain
scientifically why these parts are inferior does not preclude them from rendering opinions based upon their practical
experiences installing non-OEM parts, In our view, a proper foundation was Iaid for each of the body shop witnesses
10 offer an opinion about the quality and fit of non-OEM parts. State Farm had an adequate opportunity 1o and did
vigorously cross-cxamine these witnesses about their qualifications and biases. It was up 10 the jury (0 determine the
credibility of the witnesses and what weight, if any, to give their opinions. Falkenbury v. Elder Cadillac, Inc., 109
1. App. 3d 11, 18, 440 N.E.2d 180, 186 (1982),

State Farm next contends that the trial court erred in permitting one of the body shop witnesses to rely upon
automotive manufacturer publications, a Consumer Reports publication, and a videotape documenting a tiu'mper-impacl
lest discussed in the Consumer Reports publication because they are not the types of materials reasonably relied on by
experts in the auto body repair industry, The trial court has discretion to determine whether the underiving facts or
data on which an expert bases an opinion are of a type reasonably relied upon by experts in that field. City of Chicago
v, Anthony, 13‘.6 Il 2d 169, 186, 554 NE2d 1381., 138§ (1990);' Yates v. Chicago National League Ball Club, Inc.
230 IIL. App, 3d 472, 485, 595 N,E.Zd'S‘TO (1992). It is common practice and completely proper 1o allow experts 10
rely upon a t;ade journal or a ppblicatjon as the basis for an opinion. Sec Rivera v.. Rockford Machine & Tool Co.,
111l App. 3d 641, 274 N.E.2d 828 (1971). Anexpert may disclose the underlying facts and conclusions for the limited
purpose of explaining thg basis for his Opillion. Peaple v. Nieves, 193 TIL, 2d 513, 739 N.E.2d 1277 (2000). The

publications discussed and‘criﬁcaﬂy-a‘nalyzed the use, quality, and condition of aftermarket replacement parts. The
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trial court reviewed the material and determined that (hese publications were of a éme used by persens in the auto body
repair trade and were reasonably reliable. Given this record. we cannot say that the court’s decision was an abuse of
discretion.

State Farm claims that (he trial court erred in permitting one of plaintiff's experts to play a section of a
videotape demonstrating a bumper-impact test that was discussed in the Consumer Reports article and 10 use the
Consumer Reports information during the cross-examination of one of its expert witnesses. The record reveals that
the videotape was played after onc of plaintiffs' anto body mechanic witnesses testified that his opinions about the
inferiority of non-OEM parts were based on his first-hand experience working with non-OEM parts and his review of
the Consumer Reponts article. the videotape, and other trade publications.

AR expert may disclose the underlying facts and conclusions for the purpose of explaining the basis for his
opinion and conclusion. Nieves. 193 [Il. 2d 527-28, 739 N.E.2d at 1284, Abscot a full explanation of the expert's

reasons. including the underlying facts and opinions, the jury has no way to evaluate the testimony. People v.

Anderson, 113111 2d 1, 11, 495 N E.2d 483, 488-89 (1986). Int Kachan v. Owens-Corning Fibergtass Corp., we held

that the trial court properly permitied a physician to summarize and quote from medical and industrial articles upon
which he based his opinion. Kochan v, Owens-Corning Fiberglass Corp., 242 1Il. App. 3d 781, 804-05, 610 N.E.2d
683, 689 (1993). However, we noted that the infﬂrnlal.ionl was not admitted as substantive evidence and the expen was
not using the information 10 bolster his opinion by showing that other experts agreed with him. Kochan, 242 111, App.
3d at 804, 610 N.E.2d at 689.

In our view, this wilness used the Consumer Reports material as a basis for his opinion. There is no evidence
that he was us.ing the material 1o bolster his opinign. Tﬁe trial court gave 2 limiting instruction advising the jury to
consider the information not for the truth of the matters asserted but to evaluate the experl's-opinion, The conrt need
not permit the expert to recite thjs underlying information when its probative value bales beside its likely prejudicial
impact -or its tendency to create confusion. Anderson, 113 111 2d a1 12, 495 NE.2d a1 490, The trial court had 2
chance to review the videotapc before the witness testified, and the court determined that its probative value in

explaining the expert's opinion nu,twé:ighed its prejudicial impact. SeeAnderson, 113111, 2d at 12, 495 N.E.2d at 490,
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While it may appear that permitting the use of the videotape takes us a step b@ond permitting an experi to give a
detailed summary of medical and industry reports which formed the basis of his opinions, we do not find that to be the
case on these particutar facts. In this case, the videotape was brief. 1t depicted the results of a bumper-impact test upon
which plaimiffs' expert relied.  Given the fact that this witness lacked extensive formal education and was not a
professional witness, the trial court may have determined (hat playing the video wonld have been less prejudicial than
permitting the witness to atiempt to summarize the content of the video in his own words. On the basis of this rccord,
= we cannot say that the trial court abused its discretion in permitting the videotape to be played for the exclusive purpose

of estaﬁlishing the basis for the expert's opinion,

State Farm next claims that the trial court abused its discretion in allowing plaintiffs' engineering experts to
"offer a varicty of overblown generalizations" about non-OEM parts.

Plaintiffs presented an expert in indusirial engineering and an expert in metallurgy and materials sciences.
Each of the experts was properly qualified. Each discussed the methodology utilized to reach his respective opinions
and conclusions. One expert conducted testing on a sample of the non-OEM parts. The other had observed the
manufacturing process nsed in making non-OEM parts at a plaﬁl in Taiwan. The experts reviewed State Farm and
CAPA data and documents referencing problems encountered during the process of the manufacturing of non-OEM
parts_ quality-control issues, and the overall quality of the non-OEM pants being produced. Each expert rendered
opinions about the flaws in the design and the manufacturing process of the non-OEM péuts al issue in this case and‘
concluded that these parts were categorically imferior, State Farmt has not shown that the experts were unqualified or
that the methodology was not accepted in the relevant scientific community. The validity of their opinions and
conclusions are matters of weight, not admissibil.ity. See Temewm;v v. Houdek, 301 Tl App. 3d 560, 568, 703 N.E.Zd
613, 618 (1998). Allowing the tesﬁmbny was within the court's discretion, and we find no abuse of that discretion.

Stalg Farm also challenges, as inadmissible hearsay, the admissibility of a statistical marketing survey. A
survey that adheres 1o generally accepted survey principles and siatistical pﬁnciples is generally deemed admissible,
and any techmical inadéqﬁacies Eoto it«;‘, evidéntiajy value. See Antry v. lllinois Educational Labor Relations Board,

19511 App. 3d 221, 265, 552 N.E.éd 313, 340 (1990). Siate Farm did not challenge the statistical validity of the
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results or the ranner of the survey. Therefore, we cannol say that the trial court abused its discretion in admitting the
survey evidence,

State Farm next claims that it was not permitted to call insurance regulators of vatious states to 1estify abowt
the quality of non-OEM parts. In its brief, State Farm does not refer us to any place in the record demonstrating that
il made an offer of proof regarding the qualifications of these witnesses and the evidence cach w_-ould provide‘
Therefore, we musl conclude that no such offer was made. In the absence of some record outlining the testimony these

= witnesses were expected to provide, we have no way to determine whether the exclusion of the evidence was prejudicial,
Can'soﬁ v, City Construction Co., 239 I1l. App. 3d 211, 238, 606 N.E.2d 400, 417 (1992). The issue is watved.

State Farm also claims that the trial court erred in permitting plaintiffs to intraduce "perception” evidence.
This argument is not supported by any authority and does not meet the requireincnts of Supreme Court Rule 341(e)(7)
(155111 2d R. 341(e)(7)). Sec in re Marriage of Drummond, 136 111, App. 3d 672, 684, 509 N.E.2d 707: 716 (1987).
Nevertheless, we have reviewed the argument and find no prejudicial error. The record reveals that plaintiffs offered
several opinion witnesses, including a professional market researcher, a professional avto sales manager with
expericnce appraising used cars, and a professor of marketing and consumer information from Duke University, whe
testified that items perceived to be of inferior quality will be worth less in the marketplace. State Farm presented a
number of opinion witnesses, including a professor from the Virginia Commonwealth University and a number of
professional amto anctioneers, to counter plaintiffs’ evidence.

Evidence should be admitted if it is material or relevant. Kirkham v. Will, 311 111 App. 3d 787, 795, 724
N.E.2d 1062, 1068 (2000). The trial court determined that the evidence was probative of whether plaintiffs were
damaged as a lresull of the installation of inferior parts. The dcwﬁninatiun of what is relevant is a matier within the
sound discretion of the trial &ourt and will not be disturbed on review absemt an abuse of discretion. Kirkham, 311 111,
App. 3d at 79_5_. 724 N.E.2d at 1068, State Farm has failed to demonstrate that the admission of this evidence was an
abuse of discretion and has failed to demonstrate how it was prejudiced by ﬁe admission of such evidence.

State Farm asﬁ:ﬁs that the tﬂél cou:rt erred in admitting the testimony of two former insurance regulators,

Timothy Ryles and Robert Hunter, State Farm contends that the trial court permitted the witncsses 1o testify about the
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inferior quality of non-OEM parts, matters it claims were outside the arca of their expertise.

Whether a witness qualiﬁes'as an éxpcrl is a question left to the sound discretion of the trial conrt, and the
court's determination will not be disturbed absent an abuse of discretion. National Surety Corp.. 213 11l. App. 3d at
508, 572 N.E.2d at 1088. The record reveals that Mr, Ryles testified that his area of expertise is insurance industry
custom and practice and includes the interpretation and implementation of contracts. He reviewed a number of

documents, including State Farm's own documents referencihg its practice of using non-0OEM parts and its knowledge

- of the quality of those parts. Relying upon those documents and his knowledge and experience in the operations of

insmaﬁcc industry, he critiqued State Farm's policy and claims practices regarding the specification of nonp-OEM parts
in light of its insurance contract, its guarantee, and the general practice in the insurance industry. Mr. Hunter testified
that his area of expertise is in casualty actuarial issues and public policy matters dealing with consumers and inwmncé
claims issues. Relying upon a review of State Farm documents and his'knowledge and experience in insurance ¢claims
practices, he crimjue.d State Farm's policy and claims practices of specifying “quality replacement parts” it knew to be
inferior. Any conclusions regarding the quality of non-OEM parts was expressed by these cxpents in the context ofa
discussion of claims practices in the insurance industry. Considering the background and experience of each of these
witnesses, we Gannol séy that either was unqualified to render the opinions offered.

State Farm also claims that it was improper to permit these witnesses to merely "interpre1” ils documents when
those docurnents were neither technical nor complex\. 1t is nat improper for an expert 10 explain a term or a practio:
when such subjects are beyond the knowledge and the experience of the average juror. See American College of
Surgeons v. Lumbermens Mutual Casualty Co., 142111 App. 3d 680, 701, 491 N.E.2d 1179, 1194 (1986). Here, Mt
Ryles and Mr.. Hunter identified documents vpon yvhich ‘lhey retied to form opinions in this case. In so doing, t_hcy
explained Lhe significance or meaning ofa particular document or practice as it related to the opinions being offered.
An éxpert may disclose the underlying facts and conclusions for the purpose of exple‘ni‘nj‘ng the basis for his opinion and
conclusion. Nieves, 193 111, 2d at 527-28, 739 N.E.2d at 1284. Absenta full explanation of the expert's reasons,
including the underlying facts and opirﬁons, 'ihe jury has no way to evaluate the testimany. People v. Anderson, 113

1. 2d 1, 11, 495 N.E.2d 485, 488-89 (1986). The trial court did not abuse its discretion in allowing each expert 10
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idenufy those dacuments that formed the basis for his opinions and to explain their significance (o the jury.,

State Farm contends that the trial court erred in allowing plaintiffs to show a videotape depicting the
comparative results of a salt-spray corrosion test on an non-OEM fender and a fender manufactured by the Ford Motor
Company. State Farm contends that the video was irrelevant 10 any issue because there was no evidence to show that
this type of non-OEM fender had been installed on a palicyholder's car during the class period and no evidence to show
that the testing had been fairly conducted.

- The videotape was presenied during the evidence deposition of John Reinholz, an employee of the Ford Motor
Compa.ny. Mr. Reinholz performed this test and explained how the test was performed. He testified that the tgst was
periormed in 1986 or 1987, and he authenticated the content of the videotape. Another Ford emplovee, Gary Balind,
alsotestified by evidence deposition. He stated that he had asked Ford Central Laboratorias to conduct a corrosion test
of Ford sheet metal parts and non-OEM sheet metal parts. He explained how the testing was pcrl‘ormcd.. He testificd
that he inspected the parts before the test began to ensure that there was no preexisting damage. He monitored the
testing procedure and inspected both parts afier the test was completed. Mr. Batint stated that the test was conducted
in 1987 and that the non-0EM parts used were made for a 1986 vehicle. He authenticated the contents of the videotape
and explained how the video was made.

According 1o the record, (he videotape was used as a piece of demonstrative circumstantial evidence.
Videotapes may be admitied into evidence when property authenticated and relevant either to illustrate or corroborate
the testimony of a wilness or to act as probative evidence of what the videotape depicis. Peeple v. Smith, 152 111 2d
229, 604 N.E.2d 858 (1992); Glassman v. St Joseph Hospital, 239 Tll, App. 3d 730, 755, 631 N.E.2d 1186, 1204
(1994). The decision on whether to admit or exclu@e this evidence is reserved to the sound discretion of the trial court,
and a court's ruling will not be reversed in absence of a clear showing of abuse. Montag v. Beard of Education, School
District No. 40, Rock Island Coynljx, 112 1. App. 3d 1039, 1047, 446 NE.2d 299, 304 (1983). In this case, two
witnesses who had participated in the testing stated that the videotape fairly and accurately depicted the test and result.
Mr. Balint explained hdw. the test was ﬁcrfoﬁhed. He also explained how the photography and videotaping was done

to ensure a fair and accurate repmsenialion. A proper foundation was established, Sce Missouri Fortland Cement Co,
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v, United Cement, Lime, Gypsum & Allied Workers International Union, 145111, App. 3d 1023, 1029, 496 N_E.2d 489,
492 (1986),

We also find that the content of the videotape was demonstrative of the corrosion-testing process and the tvpe
of damage that can result when a part is not galvanized, Thejurors heard extensive testimony about Corrosion testing,
galvanization, and the use of westing standards to assess the quatity of OEM and non-OEM pans. This video pruvicicd
(he jurors a chance ta see how corrosion testing is performed. During the cross-examination of Mr. Balint, the jur,v'

= was informed that this testing was a demonstrative exhibit for litigation purposes. The testing was conducted in 1987
during.the designated class period and thus was not too remote in time. See Glassman, 259 111 App. 3d at 755, 631
N.E.2d at 1204; Monrtag, 112 IIl. App. 3d at 1047, 446 N.E.2d at 304, State Farm did not object to the testimony or
the video on the basis that the date of manufacture of the aftermarket part had not been established at the time these
depositions were taken. Had the objection been made at the time of the depositions, the ground for objec!i_cm may have
been corrected. Where the basis of an objection is curable if presemed during the deposition, the failure to ohject at
that time waives the objection. 134 IIL. 2dR. 231{c)(1); Lundell v. Citrano, 129 11l. App. 3d 390, 397-98, 472 N.E.2d
541, 546-47 (1984). State Farm waived this objection. We ﬁnq ho clear abuse of discretion in permitting the jurors
to view this videotape. |

State Farm also claims that plaintiffs were permitied to offer evidence and (o argue that Stété Farm had a
poliéy of discriminaving against members of the lowet class and minorities, thereby impugning State Farm's character.
After reviewing the excerpts complained of, we find that State Farm has overstated the case. The trial testimony
indicated that the practice of specifying non-QEM parts did not apply to State Farm employees, “special customers",
and associates. of State Farm executives. Considering this evidehce, along with the other evidence in the case, it is
reasonable to infer that this exempu‘bn.was provided to "friends of State Farm" because it knew non-OEM parts weré
of inferior qufality‘ The court gave a limiting instrugtion in which it informed the jury that this evidence could create
an inference, if they chose to draw it, that non-OEM paris were inferior. The court felt that the jury was intelligent
and was capable of follb“&ng its instm-ctionsi

Stale Farm has also directed us to comments made by plaintiffs' counsel during closing argument that it ¢laims
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wete prejudicial and improper. Upon a review of the record, we note that Statc Farin did not object to those statements.
Thus, it has waived those objections. See Zoerner v. fwan, 250111, App. 3d 576, 619 N.E.2d 892 (1993). Nevertheless,
our review of the statements shows them to be within the court's limiting instruction. The trial court is in a superior
position to ohserve the impact of alleged misconduct on the jury. and it is within the sound discretion of the trial court
to determine whether the remarks and conduct of counscl interfered with the right to a fair trial. Fuliz v. Peart, 144
11l App. 3d 364, 380, 494 N.E.2d 212, 224 (1986); Reynolds v. Alton & Southern Ry, Co. 115111 App. 3d 88, 99, 450
~ NE2d 402 411 (1983). On this record, we find no abuse of discretion.
[The preceding text is nonpublishable under Supreme Court Role 23,
Accordingly, the award of disgorgement damages is reversed, Inall other requms, the judgment of the cirenit

court is affimmed, and the cause is remanded for further proceedings.
Affirmed in part and reversed in part; canse remanded.

WELCH, THOMAS M., and WELCH, ROBERT L.", JI., concut.

'Chief Judge of the Seventh Judicial Circuit, sitting by assignment.
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