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THOMAS MOCKMORE, Pl aintiff-Appellant, v.
V. Service Center & Equi prment

RAY STONE d/b/a R

et al., Defendant-Appell ee

No. 3-85-0543

Appel l ate Court of Illinois, Third District
143 111. App. 3d 916; 493 N. E.2d 746; 1986 II1. App.
LEXI S 2273; 97 111. Dec. 939
June 2, 1986, Filed
RI OR HI STORY: [***1] def endant ' s, State Farm Mut ual
. . Aut onobi | e I nsurance Conpany's (insurer
Appeal  from the' Creuit Court d or State Farm), notion {r]; diysm' gs count

Rock Island County; the Hon. Wllian |\ ot his fourth amended conpl ai nt.

O Connor, Judge, presiding. Suit was brought by Mcknmore againg
State Farm for loss under a collisim

DI SPOSI TI ON: i nsurance policy and against State Farm
and Ray Stone, d/b/a R V. Service

Reversed and remanded. Center & Equi pment (repairer or R \V
Service), for failure to properly

Lexi sNexis (TM HEADNOTES - Core repair a 1977 Ford Mot or Hone.

Concept s: The facts, accordi ng to t he
pl eadi ngs, indicate on My 13, 1983
plaintiff was involved in an autonobile

COUNSEL : acci dent whi ch damaged his notor hone
State Farm plaintiff's insurer, wes

Theodore A.  Jackson, of Jackson notified of the damage, and they told
Pul sifer & Jackson, of East Mdline, for the plaintiff [***2] to take the motor
appel | ant . home to R V. Service in Miline fa
Max  D. Cartwright, of Bozeman repair. In his conplaint, plaintiff

Nei ghbour, Patton & Noe, of Mline, for alleges R V. Service repaired the

appel | ee. notor home in a negligent manner in
that after the repairs the nmotor hom
was further damaged when water entera

JUDGES: the interior through an inproperly

: repaired portion of the roof. St ate
opi WSTI G5, STOWER | delivered tfe Ealh s Preiusea o by the repai

HEI PLE. JJ. . concur. costs incurred by plaintiff as a result

’ ’ of t he unwor kmanl i ke repair o
def endant R. V. Service.

CPI NI ONBY: To recover, plaintiff filed a series

STOUDER of conplaints which were all dismssa
for i nsufficiencies, after each

di sm ssal |eave to amend was granted

OPI' NI ON: and an anended pleading was filed by
[*917] [ **746] Plaintiff plaintiff. No exception or procedure

Thomas Mocknore, appeals from an orde seeking to adhere to the conplaint wes

of the circuit court of Rock Islard taken concerning the earlier dismssals

County which granted with prejudice

and no earlier error by the trial court



in dismssing earlier conplaints has
been presented to this court.

After filing his fourth anendd
complaint, State Farm noved for a
di sm ssal with prejudice of t he

compl ai nt and all causes agai nst State
Farmon the basis no set of facts could
be proved under the pleadings whidc
would entitle plaintiff to recover.
The trial court allowed the notion ard
di smissed the action with prejudice
agai nst State Farm

The [***3] plaintiff filed a notion
to reconsider alleging count Il of his
fourth amended conplaint sufficiently
set out an action for breach of [*918]
the insurance contract. The trid
court denied the notion and nade tthe
necessary [**747] finding unde
Supreme Court Rule 304(a) (103 IIl. XA
R. 304(a)) to permt plaintiff to take
this appeal .

The question to be decided by this

court is whether the plaintiff has
alleged a loss comng within the policy
cover age. After a careful review o
the fourth amended conpl ai nt, and cases

wherein t he sufficiency of t he

compl aint has been questioned (seeg
e.g., Wnnett v. Wnnett (1974), 57
[11. 2d 7, 310 N.E.2d 1; Burks v. Sky
Climber, Inc. (1974), 57 Il1. 2d 542
316 N.E.2d 516), and keeping in mmd
the guidelines set forth in Doyle v.
Shl ensky (1983), 120 IIl1. App. 3d 807
458 N.E.2d 1120, we find that tthe
allegations of the fourth anmended

conpl ai nt constitute the substance of a
good cause of action.

VWiile neither party to this actim
has called to our attention, nor haw
we found any Illinois case that deals
with the issue, we have found nunerows
cases from other jurisdictions wherein
the liability of the insurer for [***4]
failure to exercise reasonable care in
making the repairs was recognized
notwi t hstanding that, in some of the
cases, the wrk was done by an
i ndependent contractor.

The action here was brought on a
contract of <collision insurance. The
policy provides for the limt o

liability as foll ows:

"Limt of Li ability-
Compr ehensive and Collision
Cover ages

The limt of our liability
for loss to property or ary
part of it is the |ower of:

1. the actua
cash val ue; or

2. the cost of
repair or
repl acenent . "

The policy further provides:

"Settl ement of Loss-
Compr ehensive and Collision
Cover ages

We have the right to

settle a loss wth you or the
owner of the property in one
of the follow ng ways:

1. pay up the
actual cash val ue;

2. pay to repar
or repl ace t he
property or part
with Iike kind and
quality. If the
repair or
repl acement results
in better thanlike
kind and quality,
you nmust pay for
the amount of the
betternent;"

This latter provision gives the
defendant State Farm the option to
repair, restore or replace the damges

nmotor hone in lieu of paying the anount

of insured |oss. In 15 Couch
I nsurance 2d (1983), sec. 54:37, &
437-38, it is stated: [***5]
"\Wer e t he i nsur er
exercises its option to

repair it is in the same
| egal position as any person
maki ng repairs, insofar as
liability to strangers s
concer ned. Consequent |y,
where a collision insurer has
agreed to repair and actively

takes the matter [*919] in
hand, making all necessary
arrangenments, the reasonable
concl usi on is t hat t he
i nsurer thereby assumes the
duty of having the repairs



made with due care; and it is
not relieved of this duty
merely because it chooses to

sel ect an i ndependent
contract or to make t he
repairs, and refrains from

exerci sing any
over his work."

Cases from other jurisdictiors
illustrating the application of the
foregoing rule to circunstances wherein
the insurer was held liable for tthe
results of the negligent repair of a
notor vehicle are State Farm Mitua
Aut onobil e | nsurance Co. V. Dodd
(1964), 276 Ala. 410, 162 So. 2d 62%
Buerkle v. Superior Court of Los
Angel es County (1963), 59 Cal. 2d 370

supervi si on

379 P.2d 941, 29 Cal. Rptr. 509
Venable v. [Inport Vol kswagon, |Inc
(1974), 214 Kan. 43, 519 P.2d 667

Gregoire v. Insurance Co. of North
America (1969), 128 Vt. 255, 261 A A
25; see also 68 A L.R 3d 1196 (1976).
[***6]

The mpjor thrust of the rule &
di scussed and applied in the foregoimg
cases is that the insurer's election to
repair the vehicle together with its
selection of the means by which such
repairs are to be acconplished inposes
a contractual liability for damges
resulting from negligent repairs.
Assuming the facts as alleged in the
complaint to be true as we nust, fa
the purpose of testing the sufficieng
of the conplaint, State Farm not only
el ected to repair the vehicle but al s
directed the repairs be undertaken by a
particular repair service. If as
al l eged such repairs were negligently

made, State Farm s contractud
responsibility [**748] i ncl udes the
damages resulting from negligen
repair.

For the foregoing reasons the

judgnent of the circuit court of Rodck
I sl and County is reversed and remandeal
for further proceedi ngs consistent with
the views expressed herein.

Rever sed and renmanded.



